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A Guide to the Massachusetts Collective Bargaining Law (Guide) is a publication of the
Massachusetts Department of Labor Relations (DLR). Unlike past editions of this guide,
this edition will not be published in hard copy format and will be updated as DLR
procedures, decisions and case law changes. This edition is a searchable all-electronic
version available in an online and printer-friendly (PDF) format with interactive links to
cited laws, regulations and cases.

This Guide cites DLR Hearing Officer and CERB decisions that are codified and published
monthly in Massachusetts Labor Cases by © Landlaw, Inc., 675 VFW Parkway, #354,
Chestnut Hill, MA 02467 and are reproduced with its permission. Please contact
Landlaw, Inc. directly regarding any other use of material produced by it or to subscribe
to Massachusetts Labor Cases or the Massachusetts Labor Relations Reporter:
http://www.landlaw.com/massachusetts-employment-law-reporters.asp

Uncodified copies of DLR Hearing Officer and CERB decisions are published monthly
on t he DL R &tp:/wnevinass.foe/lwd/labor-relations/recent-decisions/

Although we have made every effort to verify the accuracy of the information in the Guide,
please do not rely on this information without first checking an official edition of the
Massachusetts General Laws or other listed Acts, and the Code of Massachusetts
Regulations. If you need legal advice or counsel, please consult an attorney.

Pl ease visit thawbiasds/dmaechecksfor ipdateatb this guide.
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I. Evolution of Public Employee Collective Bargaining and FAQs
A. Evolution of Public Employee Collective Bargaining

1935

The Wagner Act (National Labor Relations Act) is enacted, granting collective
bargaining rights to private sector employees in companies engaged in
interstate commerce.

1937

M.G.L. c. 150A, a so-called "Baby Wagner Act,” is enacted, extending
bargaining rights to private sector employees within the Commonwealth. The
Labor Relations Commission (LRC) is established to administer the new law.
M.G.L. c. 23, 8 90, et seq.

1958

All public employees (except police officers) in Massachusetts are granted the
right to join unions and to "present proposals” to public employers. M.G.L. c.
149, § 178D.

1960

M.G.L. c. 40, 8 4C is enacted, giving city and town employees the right to
bargain, provided that the local city or town adopts the law. However, there
are no specific procedures for elections and no provisions covering the subject
matter or method of bargaining.

1962

The Massachusetts Turnpike Authority, the Massachusetts Port Authority,
the Massachusetts Parking Authority, and the Woods Hole, Martha's Vineyard
and Nantucket Steamship Authority become subject to the representation and
unfair labor practice provisions of M.G.L. c. 150A. Section 760 of the Acts
of 1962.

1964
State employees are granted the right to bargain with respect to working
conditions (but not wages). M.G.L. c. 149, 8§ 178F.

Chapter 150A is amended to include private health care facilities as
"employers" and nurses as "employees."

1965

Municipal employees are granted the right to bargain about wages, hours, and
terms and conditions of employment. M.G.L. c. 149, 88 178G-N (repealing
Chapter 40, § 4C).
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1968

M.G.L. c. 150A is amended to expressly include private nonprofit institutions as
"employers" and nonprofessional employees of a health care facility or of private
nonprofit institutions (except members of religious orders) as "employees."

1969
The Legislature establishes the Mendonca Commission to revise the public
employee bargaining laws.

1973
M.G.L. c. 150E is enacted, granting full collective bargaining rights to most state
and municipal employees.

Binding arbitration of interest disputes is established for police and fire
employees. Chapter 1078 of the Acts of 1973.

1974

M.G.L. c. 150E is amended to: 1) strengthen the enforcement powers of the Labor
Relations Commission; 2) modify union unfair labor practices; and 3) modify the
standards for the exclusion of managerial employees.

1975

The Labor Relations Commission issues standards for appropriate bargaining
units affecting 55,000 state employees in more than 2,000 job classifications. Ten
statewide units are createdd five non-professional and five professional.

M.G.L. c. 150E is amended to provide for a separate bargaining unit for state
police. Chapter 591 of the Acts of 1975.

1977

M.G.L. c. 150E is extended to court employees in the judicial branch; two state-
wide units are established for judicial branch employees (except court officers in
Middlesex and Suffolk Counties). Chapter 278, § 3 of the Acts of 1977.

The Representation and prohibited practice provisions of M.G.L. c.150E are
extended to housing authorities and their employees.

The Joint Labor-Management Committee is established to oversee collective
bargaining negotiations and impasses involving municipal police officers or
firefighters. Chapter 730 of the Acts and Resolves of 1977.

Agency service fee provisions are clarified to require that employee organizations

provide a rebate procedure and to indicate which expenditures may be rebated to
employees.
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1980
"Proposition 2 1/2" is enacted, repealing final and binding arbitration for police and
firefighter contract negotiations.

1982

The LRC issues comprehensive regulations setting forth agency service fee
procedures, including requirements for unions to collect a fee pursuant to M.G.L. c.
150E, 8§ 12 and for employees to challenge the amount or validity of the fee.

1983
M.G.L. c. 150A is amended to specifically cover private vendors who contract with the
state or its political subdivisions to provide certain social and other services.

1986

M.G.L. c. 150E is amended to forbid employers from unilaterally changing
employees' wages, hours and working conditions until the collective bargaining
process (including mediation, fact-finding, and arbitration, if applicable) has been
completed.

1987
Interest arbitration is reinstituted for police and firefighter contract negotiations, with
arbitration awards subject to funding by the legislative body.

1990
LRC Revises Regulations.

1993

The Education Reform Act of 1993 (Chapter 71 of the Acts of 1993) impacts public
employees by making major changes concerning the demotion and dismissal of
teachers and principals.

1996

For cases in which the LRC issues a complaint of prohibited practice and orders a
hearing, Chapter 151, § 577 of the Acts of 1996 allows the parties to elect to submit
the case to arbitration at any time up to thirty days prior to the commencement of
the hearing ordered by the Commission.

1999
LRC Revises
Regulations.

2000
LRC Revises Regulations.
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2006

Chapter 268 of the Acts of 2006 defines personal care attendants (PCA) as public
employees, employed by the PCA Quality Home Care Workforce Council, for certain
limited purposes, including the right to organize and bargain under M.G.L. c. 150E.

2007

Chapter 120 of the Acts of 2007 allows a majority of employees in an appropriate
bargaining unit to designate an employee organization as its representative for
the purpose of collective bargaining through written majority authorization.

Chapter 145 of the Acts of 2007 reorgani

relations agencies under the Division of Labor Relations (Division). The Division
has all of the legal powers, authorities, responsibilities, duties, rights, and
obligations previously conferred on the LRC, JLMC and BCA.

2010
DLR revises regulations to implement M.G.L. c. 120 and M.G.L. c.145 of the Acts
of 2007.

2011
Chapter 3 of the Acts of 2011 changes
the DLR.

M.G.L. c. 150E , 8 7(a) is amended to allow an employer and exclusive
representative to agree to extend a collective bargaining agreement beyond
three years until a successor agreement is negotiated.

2012

Chapter 189 of the Acts of 2012 defines qualified family child care providers who
offer subsidized early education and child care services to children in the
Commonwealth as public employees, giving them the right to organize and
bargain with the state over subsidy rates, reimbursement and payment
procedures, recruitment and retention of providers and professional development
opportunities under M.G.L. c. 150E.

2013
DLR revises Regulations.

B. Frequently Asked Questions

GENERAL INFORMATION

What does the law do?

The Massachusetts public employee collective bargaining law gives most public
employees at the state, county, and municipal levels the right to: (1) form, join, or
participate in unions; (2) bargain collectively over terms and conditions of
employment; (3) engage in other concerted activities for mutual aid and
protection; and (4) refrain from participating in any or all of these activities.
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When did the law take effect?

The law was signed on November 26, 1973, and became effective on July
1,1974.

Who administers the law?

The Massachusetts Department of Labor Relations (DLR), which has offices at
19 Staniford Street, 1%t Floor, Boston, Massachusetts 02114 and 436 Dwight
Street, Room 206, Springfield, Massachusetts 01103.

Who is covered by the law?

State, county and municipal employees in the executive and judicial branches of
government and employees of certain Authorities. Managerial and confidential
employees are specifically excluded from coverage. Employees may be
designated as managerial only if they participate to a substantial degree in the
formulation of policy; assist to a substantial degree in collective bargaining; or
have a substantial, independent, appellate role in personnel or contract
administration. Employees may be designated as confidential only if they directly
assist and act in a confidential capacity to a person excluded from the Law's
coverage.

What is the Commonwealth Employment Relations Board?

The Commonwealth Employment Relations Board (CERB) is the three-member
appellate body within the DLR that was created as part of the 2007 reorganization
of the Commonweal t hodces. [The CBRB canssts af brie &l
time Chair and two per-diem members appointed by the governor from names
submitted to the governor by the Advisory Council. The CERB is responsible for
issuing decisions and final orders on appeal of dismissals of prohibited practice
charges and hearing officer decisions. Depending on the posture of the case, the
CERB also determines appropriate bargaining units in representation, written
majority and CAS matters. M.G.L. c. 23, Section 9R.

What is the Advisory Council?

The Advisory Council advises the DLR concerning policies, practices and specific
actions that the DLR might implement to better discharge its labor relations duties.
It consists of 13 members appointed by the governor, five of whom shall be
members or representatives of public sector labor unions, five of whom shall be
representatives of public sector managers, including the director of employee
relations for the Commonwealth, and three of whom shall be at-large members.
M.G.L. c. 23, Section 9Q.
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REPRESENTATION RIGHTS

How do employees select an exclusive bargaining agent?

By majority action. The procedures
written majority process (card-check) a majority of employees in a petitioned-for,
appropriate bargaining unit may designate an employee organization as their
exclusive representative by signing authorization cards, petitions, or other suitable
written evidence; b) an employer may voluntarily recognize an employee
organization designated by the majority of all the employees in an appropriate
bargaining unit; and c) the DLR is authorized to direct an election by secret ballot
to determine the exclusive representative whenever:

1) one or more employee organizations claim to represent a substantial
number of employees in an appropriate unit;

2) an employee organization petitions the DLR alleging that a substantial
number of employees wish to be represented by the petitioner; or

3) a substantial number of employees in a bargaining unit allege that the
exclusive representative no longer represents a majority of the employees.

Who determines an appropriate bargaining unit and on what basis is the
decision made?

The DLR and the Commonwealth Employment Relations Board (CERB),
depending on the posture of the case, are authorized to determine appropriate
bargaining units giving due regard to such criteria as community of interest,
efficiency of operations, and safeguarding effective representation.

What rights and obligations does a recognized or certified employee
organization have?

The exclusive representative is authorized to negotiate agreements covering all
employees in a bargaining unit and must represent all such employees fairly in
contract negotiation and administration.

Under what circumstances may an employee organization seek an
election?

Generally, an employee organization filing a petition for certification must show
the DLR that at least 30% (50% if the employees are currently represented by
another employee organization) of the affected employees desire to be
represented by that organization.

How will representation disputes be resolved?

An appropriate petition must be filed with the DLR asking that it direct an election
to be held. All employees vote in secret and the choice is made by a majority of
valid votes cast.
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May employees decide to terminate representation by an employee
organization or change representatives?

Yes. A petition may be filed with the DLR by or on behalf of a substantial number
of employees in a unit alleging that the exclusive representative no longer
represents a majority of the employees within the unit and asking the DLR to hold
an election to determine the exclusive representative.

Are there specific times during which a representation petition may be
filed?

Yes. Generally, the DLR will not entertain a petition during the term of a valid
collective bargaining agreement, unless the petition is filed no more than 180 days
and no fewer than 150 days (no more than 90 days and no fewer than 60 days
for petitions filed pursuant to M.G.L. c. 150A) prior to the expiration of the
agreement. The DLR also will not entertain petitions filed during the first twelve
months after an election, certification, and certain voluntary recognition
agreements. It also will not entertain petitions filed by employee organizations
within the first six months following the withdrawal of a petition or a disclaimer of
interest in the employees.

What is an "agency service fee" and how does it work?

An "agency service fee" is a monetary amount that an employee organization may
charge employees in its bargaining unit who are not members of the organization
for their proportionate share of the costs of collective bargaining and contract
administration. A nonmember who believes the amount of the service fee
demanded by the employee organization exceeds that "proportionate share" may
file a prohibited practice charge with the DLR. The fee payer may also challenge
the validity of the demand on certain grounds set forth in DLR regulations or case
law.

THE COLLECTIVE BARGAINING PROCESS

What is collective bargaining?

Collective bargaining is the mutual obligation of employers and employees'
representatives to meet at reasonable times and confer in good faith with respect
to wages, hours, standards of productivity and performance, and other terms and
conditions of employment. This includes the mutual obligation to negotiate an
agreement and bargain over questions arising under an agreement.

Who may represent the respective parties in the actual bargaining
process?

The parties may be represented by a person or persons of their own choosing at
the bargaining table.
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What if the provisions of the collective bargaining agreement conflict with
applicable law?

If there is a conflict between the provisions of a collective bargaining agreement
and certain statutes enumerated in Section 7(d) of the Law, the terms of the
agreement prevail. The enumerated statutes deal essentially with wages and/or
"working conditions.” If there is a conflict between the provisions of a collective
bargaining agreement and a statute not enumerated in Section 7(d) of the Law,
the statute prevails, but an employer generally must still bargain over the impacts
of the statute on any mandatory subjects of bargaining.

Must an empl oyer negotiate with the

Yes. The employer and exclusive bargaining representative must, upon demand,
negotiate in good faith with respect to wages, hours, standards of productivity
and performance, and other terms and conditions of employment. No public
employer may exempt itself from the operative provisions of the law. However, if
a term or condition of employment is addressed in a collective bargaining
agreement, generally the employer is not obligated to bargain over that topic
during the life of the agreement.

Is either side required to agree?

No, but both sides must bargain in good faith to agreement or impasse. If an
agreement is reached, it should be reduced to writing and executed by the parties.

IMPASSE

What if the public employer and labor organization fail to reach an
agreement on a new or successor collective bargaining agreement?

The Law prohibits public employees from striking. It also prohibits public
employers from unilaterally changing terms and conditions of employment. The
DLR administers procedures for resolving collective bargaining impasses under
the public employee collective bargaining law. These procedures comprise
mediation, fact-finding, and interest arbitration. Impasse resolution services for
police and firefighters are provided by the DLR through the Joint Labor-
Management Committee (JLMC).

How does the mediation process work?

After a reasonable period of negotiation, the parties acting individually or jointly
may petition the DLR for an impasse determination and the initiation of mediation.
The DLR will investigate whether the parties have negotiated for a reasonable
period of time and if an impasse exists.

Once an impasse is found, the DLR appoints a mediator to assist the parties in
reaching agreement. In some instances, the parties themselves agree upon a
mediator.
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Suppose the parties still cannot agree? Will a neutral third party be
brought in to make findings of fact?

If, despite the best efforts of the mediator, the impasse continues, the mediator
will recommend to the DLR Director that the case be certified to fact-finding.

A fact-finder will generally be selected from a list sent to the parties by the DLR.
If the parties cannot agree, the DLR will appoint the fact-finder. The fact-finder's
primary responsibility is to preside at fact-finding hearings and issue a written
report with recommendations for resolving all issues in dispute. The fact-finder
has the authority to mediate the dispute at the request of both parties.

At the conclusion of fact-finding, the fact-finder must submit his or her report to
the parties and the DLR. The recommendations contained in the report are
advisory and do not bind the parties. If the impasse remains unresolved ten days
after the receipt of the findings, the DLR is required to make them public.

If the fact-finding procedure fails to resolve the dispute, what can the
parties do?

Normally, if the impasse continues after the publication of the fact-finder's report,
the issues in dispute go back to the parties for further mediation. If, after further
mediation the parties are still at impasse, either or both parties may request the
DLR to certify to the parties that the collective bargaining process, including
mediation, fact-finding, or arbitration, if applicable, has been completed. If the
DLR determines that the dispute resolution mechanisms provided for in Section 9
of the Law have been exhausted, it will certify to the parties that the collective
bargaining process has been completed.

Once an agreement is reached, may the parties specify procedures to be
used to settle disputes concerning its interpretation?

Yes. The parties may include in any written agreement a grievance procedure
culminating in final and binding arbitration to be invoked in the event of any dispute
concerning the interpretation of the agreement. The parties may include in the
contract the name of the arbitrator and/or the organization from which they will
select an arbitrator. The parties may agree to provide for arbitration through the
DLR. The DLR charges a fee for arbitration and grievance mediation services.

If a collective bargaining agreement does not include final and binding grievance

arbitration, the DLR may order binding arbitration of any grievance arising under
the terms of the agreement upon the request of either party to the agreement.
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JOINT LABOR MANAGEMENT COMMITTEE

What is the Joint Labor Management Committee?

The JLMC is composed of twelve members, plus a chairperson. The twelve
members are appointed by the governor: three from nominations by firefighter
unions; three from nominations by police unions; and six from nominations by the
governor's Local Government Advisory Committee. The JLMC nominates the
chair. In addition to overseeing police and firefighter negotiations, the JLMC may,
at its discretion, take jurisdiction in any dispute over the negotiation of the terms
of a collective bargaining agreement involving municipal firefighters or police
officers.

The JLMC, or its representatives, may meet with the parties to a dispute, conduct
formal and informal conferences, and take other steps to encourage the parties
to agree on the terms of a contract or procedures to resolve the dispute. Some
of these procedures include mediating, monitoring negotiations, conducting
hearings, and ordering arbitration.

What happens if impasse exists with police and firefighters?

Chapter 589 of the Acts of 1987 gives the JLMC the power to resolve collective
bargaining impasses through interest arbitration award.

What happens at Interest arbitration in a JLMC case?

There are different formats for I nt
usually decided by a tripartite panel (though there are instances when the parties
choose to have a single arbitrator). The JLMC tells the arbitration panel what
issues they are authorized to decide. The issues normally consist of wages,
duration of the contract, and up to five separate issues for each party. The parties
will appear before the arbitration panel and present evidence through witnesses
and/or exhibits. The law creating the JLMC lists the criteria the arbitration
panel/arbitrator should consider in reaching a decision, including: 1. What can the
employer afford to pay, given its demographics? 2. How does the employer pay
other employees, especially police (in a fire case) and fire (in a police case), both
historically and in the present? 3. How do communities demographically
comparable to this community pay? The parties will generally submit post-
hearing briefs about a month after the arbitration hearing, and the arbitration panel
generally will issue its decision about a month after that.

Is a JLMC Interest Award binding?

After the interest arbitration award is issued, the arbitration panel's award is
binding upon the union and the executive branch of the employer. However, to
the extent that the contract needs to be funded, it is binding only if and when the
legislative branch of the government (i.e., the Council or Town Meeting) votes to
appropriate such funding.
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[I. Procedures

A. Unfair Labor Practice Procedures

1. Initiation of Unfair Labor Practice Cases

a.

Prefiling Assistance/Officer of the Day

The DLR provides assistance to the public through its officer of the day.
DLR agents are available once a week on Thursday afternoon from 1:00
to 5:00 p.m. to answer inquiries and assist members of the public in filing
Prohibited Practice Charges (Charge). The DLR agents answer public
inquiries regarding the DLR and the laws it enforces, but at no time provide
legal advice.

Filling Out the Charge

A Charge must be in writing and signed by the party making the Charge
and include a declaration that it is signed under the penalties of perjury
and that its contents are true and correct to the best of his or her
knowledge and belief. Parties must use DLR Charge forms. Charges
challenging the amount or the validity of an agency service fee are filed
on a separate form.

A Charge must contain the following information:

1 The full name and address of the individual, employer, employee, or
employee organization making the Charge and his or her official
position, if any.

1 The full name and principle place of business of the employer or
employee organization against whom the Charge is made
(Respondent).

9  An enumeration of the subdivision of the Law claimed to have been
violated and a clear and concise statement of all relevant facts which
cause the Charging Party to believe that the Law has been violated.

A Agency Service Fee Charges must also include the date on which the
Employee Organization made a written demand for payment of the
service fee, the amount of the regular membership dues, the amount
of the service demanded and the beginning and expiration dates of the
collective bargaining contract under which the service fee was
demanded.
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C.

A Agency Service Fee Charges that challenge the amount of the service
fee must also state whether the charging party has placed the disputed
amount of the service fee into a joint escrow account. If the charging
party has deposited the amount of the disputed service fee in a joint
escrow account, evidence that the account has been established must
be submitted with the Charge. If the charging party has not deposited
the amount of the disputed service fee in a joint escrow account, a
statement explaining why it has not must be included with the Charge.

Time Limit for Filing Charges

1) The Charging Party must submit a Charge onthe DLR&6s Char ge
prohibited practice form with the DLR within six months from the date
the Charging Party knew or should have known of the alleged
prohibited practice, unless good cause is shown.

2) Any employee required to maintain union membership as a condition of
employment who files a Charge pursuantto M.G.L. c. 150A, s. 6A, must
file such Charge no more than 15 days after notice that the union has
requested the employeeds discharge o
to maintain union membership.

Filing a Charge

The DLR encourages the parties to file Charges electronically. There are
two ways to electronically initiate a case at the DLR and links to both of
them can be found on the DLROs websit

Parties may also file Charges by hand-delivery, mail delivery or facsimile
transmission. Charge forms can be fo
available at the DLR. www.mass.gov/DLR

Service of a Charge

The Charging Party is responsible to serve the Respondent at the same
time the Charge is filed with the DLR. At the time of filing, Parties are
required to provide a certificate of service or other indication of service.

Parties who file electronically on the DLR website will be offered the
opportunity to automatically serve the Respondent.
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f. Case Docketing

When the DLR receives the Charge, the docketing staff assigns the
Charge a case number. If the Charging Party is a union, the docketing
staff also reviews DLR records to determine whether the union is in
compliance with M.G.L. c. 150E, Sections 13 and 14. The Charging Party
is notified that if the DLR authorizes the issuance of a complaint or notice
of hearing then no complaint issues until the employee organization has
complied with the applicable provisions of M.G.L. c. 150E, Sections 13
and 14 and 456 CMR 15.05(8).

The Director then reviews the Charge to ensure that it complies with the

filing requirements described above and to review whether the case
should be considered for deferral to
contractual provision. For those cases that meet the filing requirements

and are not eligible for deferral, the Director then classifies the Charge
usingthe DLROs | mpact Analysis System.

1) Procedure should the Charging Party fail to allege specific facts.

The Charging Party is required to allege specific facts in the Charge

so that the Respondent may fully respond to the allegations. If the

DLR determines that the Charge fails to provide sufficient information,

the DLR sends a letter asking the parties to show cause (show cause

|l etter) why the Ch asseg éor fallreota pravidedt b e
sufficient information. The DLR promptly considers the responses to

the show cause letter, including amplification of the Charge by the

Charging Party, and determines whether the Charge should be
dismissed.

2) Procedure should the DLR determine that the case should be
considered for deferral.

a) If the Charging Party checked the box on the Charge form
indicating that a grievance concerning the subject of the
Charge has been filed, the DLR sends a show cause letter to
the parties asking them for their position on whether the DLR
should defer the case to arbitration.! The parties are asked to
address whether the grievance(s) were filed prior to the
expiration of the collective bargaining agreement, whether the
grievance remains pending, and any other issues the parties
feel are relevant to the deferral determination.

1 Cohasset School Committee, MUP-410 (1973); M.G.L. c. 150E, Section 11 as amended
by Chapter 145 of the Acts of 2007 (the Law or 150E).

A Guide to the Massachusetts Public Employee Collective Bargainiiy0/2047) 24



https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter150E/Section13
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter150E/Section14
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter150E/Section13
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter150E/Section14
http://www.mass.gov/lwd/labor-relations/regulations/15-00/
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter150E/Section11

b) If it appears from the face of the Charge that the allegations
are essentially questions of contract interpretation, the DLR
sends a show cause letter to the parties asking for their
position on whether the DLR should defer the case to
arbitration, even if the Charging Party did not indicate on the
Charge that a grievance had been filed. The show cause
letter in these cases also asks the employer whether it is
willing to waive any timeliness defense in order to allow for
deferral.

c) The DLR will give the parties 30 days to respond to the show
cause letter. If the Charging Party fails to respond within 30
days, the DLR, after sending one reminder letter, dismisses
the Charge with prejudice and without further notice. If the
Respondent fails to respond, the DLR makes a deferral
determination without the Respon

d) The DLR promptly considers the responses to the show cause
letter to determine whether the allegations in the Charge
should be deferred to arbitration. In making this
determination, the DLR considers if: 1) the issues posed by
the Charge are essentially a question of contract
interpretation; 2) the statutory issues raised by the case are
well settled; and 3) the resources of the DLR and the parties
can be conserved through deferral.?

2 Town of Ware, 17 MLC 1565 (1991) (citing Whittier Regional School Committee, 13

MLC 1325 (1986)).

A Guide to the Massachusetts Public Employee Collective Bargainiiy0/2047) 25



http://www.mass.gov/lwd/docs/dlr/greenbook/17-mlc-1565.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/13-mlc-1325.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/13-mlc-1325.pdf

e) The DLR promptly notifiest he parties of
decision.

When the DLR determines to defer a case to arbitration, the
DLR retains jurisdiction over the allegations in the Charge in
order that it may act under any of the following circumstances:
a) if the grievance is not resolved with reasonable promptness
by the grievance-arbitration process; b) if the grievance and
arbitration procedures have not been fair or regular; or c) if the
result of the grievance and arbitration procedure is repugnant
to 150E. The parties are also directed to notify the DLR within
30 days of the steps taken to comply with the Notice of
Deferral, including forwarding the name of the arbitrator
selected and the date of the scheduled hearing. The parties
are further directed to forward to the DLR copies of any
arbitration awards rendered within ten days of its issuance.

When the DLR determines that a Charge should not be
deferred to arbitration, it then is handled as a regular Charge

under the DLR6s | mpact Analysis

f) After an arbitrator award issues, if the Charging Party believes
the Charge should be reinstated, it may request that the DLR
review the arbitrat or Oesfilewitlarr
tendaysofthear bi t rat or 6s i ssuance
DLR filing requirements.® The request must address whether
the arbitration process was fair and regular, whether the unfair
labor practice allegations in the Charge were considered by
the arbitrator, and whether the award is clearly repugnant to
150E.4

3456 CMR 12.12.

4 Boston School Committee, 1 MLC 1287 (1975) (adopting Spielberg Mfg. Co., 112 NLRB
1080 (1955)); City of Cambridge, 7 MLC 2111 (1981).
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Classification of the Charge

The Director reviews any Charge that is not subject to a show cause letter
to determine whether it should be considered a Level | or Level Il case,
using t he DAmRIgss Classifgaiantsystem. Cases where
resolution of the dispute has the greatest urgency are processed first and
the time frame for completion of the investigation is 14 to 45 days,
depending on the level of urgency. Level Il cases with less urgency are
investigated between 30 and 90 days from the filing date. Although it is
difficult to provide an exhaustive list of Level | and Level Il cases, as a
general rule the following types of cases are considered Level | cases: all
representation-related cases, post-election cases, all blocking Charges
(blocking a JLMC, Section 9 or representation Petition), 10(a)(3), (4) or
(5) cases involving the permanent or indefinite loss of employment,
10(a)(6) and 10(b)(3) allegations, and cases involving novel legal issues
that impact a significant number of cases.

Initial Notice to Parties of Pending Charge

After the initial docketing procedures discussed above, the DLR sends the
parties a Notice of Investigation, notifying the parties of the pending
Charge, its Impact Analysis classification, and the scheduling procedures.

1) Level |l scheduling procedures.

The parties are required to confer and agree to three proposed dates
for the investigation of the Charge that fall within thirty days of the
Notice of Investigation. The Charging Party is required to notify the
DLR of those dates within five days of the Notice of Investigation. If
after reasonable attempts to secure dates, the Charging Party notifies
the DLR that the parties are unable to agree on a date to schedule the
investigation, the DLR schedules the investigation and notifies the
parties of same. If the Charging Party fails to submit dates or submit
a written statement explaining why it has been unable to submit
mutually agreed upon dates, the Charge is dismissed, absent
extraordinary circumstances.

2) Level Il scheduling procedures.

The parties are required to confer and agree to three proposed dates
for the investigation of the Charge that fall within thirty to ninety days
of the Notice of Investigation. The Charging Party is required to notify
the DLR of those dates within ten days of the Notice of Investigation.
If the Charging Party fails to submit dates or submit a written statement
explaining why it has been unable to submit mutually agreed upon
dates, the Charge is dismissed, absent extraordinary circumstances.
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Re s p o n dRespdnges

The Respondent has the right to file an answer to the Charge within
fourteen days after it receives notice of the Charge. The response should
be | abeled ARespondent 6s Responseo0o an

Amendments to the Charge

The Charging Party may amend a Charge as of right before the DLR
receives Respondentd s R e s pAdChasgimg Party seeking to amend a
Charge after Respondent has filed its response must first seek permission
from the DLR to amend the Charge.

The DLR does not allow a Charging Party to amend a Charge if the
amendment does not relate to the underlying allegations.

A Charge is amended by typing AAmende
the regular Charge form and by rewriting the contents of the Charge to
include the desired changes.

Postponements
As detailed in 456 CMR 12.07, requests for postponement of an

investigation are not granted unless good and sufficient cause is shown
and the following requirements are met:

1) The request must be in writing to the Director or Hearing Officer.
2) The grounds for the request must be set forth in detail.

3) The requesting party must specify alternate dates for rescheduling the
investigation.

4) The position of all parties concerning both the postponement request
and the proposed alternate dates must be provided in the request.

5) Copies of the request must be served contemporaneously on all
parties and that fact must be noted on the request.

6) The request must be signed by the party making the request

7) In considering a postponementrequest,tafigood and suf fi ci
may include a showing to the satisfaction of the DLR that a
postponement results in the settlement of the case.

8) Absent compelling circumstances, no request for postponement is

granted on any of the three days immediately preceding the
investigation date.
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9) Absent compelling circumstances, the DLR does not grant more than
one postponement request.

2. The Investigation

The DLR investigates prohibited practice Charge allegations through an In-
Person Investigation procedure.

a. Purpose of the Investigation

The purpose of the In-Person Investigation is to provide the parties a full
and fair opportunity to present to the Hearing Officer the relevant facts and
law regarding the prohibited practice Charge so that the Hearing Officer
can determine whether or not there is probable cause to believe that the
Respondent violated the Law as alleged.

b. Role of the Hearing Officer

The Hearing Officer is an impartial Hearing Officer. At the investigation
the Hearing Officer explains to the parties the purpose of the investigation.
Hearing Officers does not provide advice to the parties and must remain
neutral. Hearing Officers identify and discuss the legal theories and
underlying facts upon which the theories are based with the parties at the
investigation. This may be particularly true for individual charging parties
who may not have any expertise in the Law and DLR procedures. If the
Hearing Officer believes that an allegation is mistakenly alleged, the
Hearing Officer provides the Charging Party the opportunity to withdraw
or amend the allegations, if the facts are clearly identified in the Charge.

c. Representation by Counsel

Any party required to be present at the In-Person investigation may be
represented by counsel or by an authorized representative, if they choose.

d. Burden of Proof
The Charging Party presents its case first and has the burden of

presenting sufficient facts to suppor
believe that the Respondent violated the Law as alleged.®

> M.G.L. c. 150E, Section 11; 456 CMR 15.07.
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Documents

The DLR does not require parties to submit documents as part of their
case, but if a party wishes to submit documents, they should try their best
to do so at least three days before the investigation. Additionally, the
written material should be submitted in electronic form by e-mailing the
documents to the DLR at Efile. DLR@massmail.state.ma.us and served
on all other parties in accordance with 456 CMR 12.02. While affidavits
are considered, they are not encouraged, as the parties should bring all
individuals with first-hand knowledge of the relevant facts to the
investigation.

Default Procedure
1) Charging Party fails to appear

After waiting for 30 minutes, and after the Hearing Officer attempts to
contact the Charging Party, should the Charging Party fail to appear
for an In-Person investigation on the pre-scheduled day, the Hearing
Officer issuesa show cause | etter, s e
position on case dismissal. If in its show cause response, the Charging
Party demonstrates to the DLR sufficient cause for its failure to appear,
itist he Charging Partyds r es p-®erson
i nvestigation, using the DLROS

cause response the Charging Party fails to demonstrate sufficient
cause for failure to appear, the Charge is dismissed. The Charging
Party may appeal the DLROs deci

2) Respondent fails to appear

After waiting for 30 minutes, and after the Hearing Officer attempts to
contact the Respondent, should the Respondent fail to appear for an
In-Person investigation on the pre-scheduled day, the Hearing Officer
proceeds with the investigation, allowing the Charging Party to
present its case. After the investigation, the Hearing Officer issues a
show cause |l etter, seeking the
record. If in its show cause response, the Respondent demonstrates
to the DLR sufficient cause for its failure to appear, it is the
Respondent 0s responsi bil i t4yrersont
i nvestigation, using the DLROsS
cause response, the Respondent fails to demonstrate sufficient cause
for its failure to appear, the record is closed and the Hearing Officer
makes his or her probable cause determination based on the
evidence presented.
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What to Expect at the Investigation

Although any party may appear through counsel or an authorized
representative, the Hearing Officer expects the parties to bring individuals
with first-hand knowledge of the facts and circumstances related to the
Charge.

Because this is an investigation and not a hearing, the witnesses are not
sworn and there is no direct or cross examination. Rather, the parties
have the opportunity to present information themselves and in response

to the Hearing Officerds questions.
questions of the other party, but only through the Hearing Officer.

Generally, each party is limited to 45 minutes to present information, and
15 minutes for rebuttal, if necessary.

In most cases, the Hearing Officer closes the record immediately after the
investigation. In the rare case where the Hearing Officer determines that
additional information is necessary to make a probable cause
determination, the Hearing Officer may keep the record open after the
investigation and accept written submissions. This is not encouraged,
however, since parties are expected to provide all facts, evidence and
legal theories at the investigation. Should the Hearing Officer
permit/request written submissions, the parties then receive a specific
date by which to provide such written submissions to the Hearing Officer.

Motions

Parties must file all motions made before or after an In-Person
Investigation in writing in accordance with 456 CMR 12.12. The DLR
reviews all such motions and either rule on the motion in the first instance
or, where appropriate, defers the motion to the Hearing Officer.

The Record

The record of the In-Person Investigation includes the Charge,
Respondent s answer, if any, evidence
any written submissions presented before, during, or with permission,

after the investigation.
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Post-Investigation Activity
1) Dismissing the Charge

The Hearing Officer may dismiss the Charge if the Hearing Officer
finds no probable cause to believe that a violation of M.G.L. c. 150E
has occurred or if he or she otherwise determines that further
proceedings would not effectuate the purposes of M.G.L. c. 150E. 456
CMR 15.04

The Charging Party ma y request
dismissal decision, by filing a request for review with the CERB within
ten days from the date of recei
decision. The request must contain a complete statement setting forth
the facts and reasons upon which such request is based.® The CERB
does not consider new information or case theories presented for the
first time on review.

The record for reconsideration includes the documents referenced in
Section II(A)(2)(i) and the dismissal letter.

Within seven days of service of the request for review, any other party
to the proceeding may file a response with the CERB.”

2) Deferring the Charge to Arbitration

The Hearing Officer may determine that the Charge should be deferred
to the partiesdé contractual groi
occurs if, after the investigation, it appears to the Hearing Officer that
the allegations raised in the Charge are essentially questions of
contract interpretation.®

If the Hearing Officer makes this determination, the DLR issues a letter
explaining the deferral decisio
concerning this decision. See Procedures, Section 6(b) (2).

The DLR does not consider a deferral decision to be a final order.
Accordingly, the initial decision to defer is not subject to CERB review.

reyv

pt af

evanic

n anda

However, a party may seek reconsi dej

deferral decision to the Director. The Director reviews the decision to
ensure that the DLRO6s deferral

6456 CMR 15.05 (9).

7456 CMR 15.05 (9).

8456 CMR 15.05 (1).
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3)

4)

After an arbitration award issues, if the DLR determines not to reinstate
the case, the Charging Party may ask the CERB to reconsider the
deferral decision, by filing a request for review with the CERB within
ten days from the dat e onfhottoeinstaiep t
the Charge. The request must contain a complete statement setting
forth the facts and reasons upon which such request is based.

Within seven days of service of the request for review, any other party
to the proceeding may file a response with the CERB.°

Referring the Charge to Mediation

The Hearing Officer may determine that the allegations in the Charge
are best handled through the DLR mediation procedure.

If the Hearing Officer makes this determination, the DLR issues a letter
explaining the referral decision
concerning this decision. The DLR also appoints a mediator to the
case, who provides the parties with dates for the mediation.

If the parties are unable to reach a settlement agreement on their own
or through mediation, the DLR reinstates the Charge and the Hearing
Officer issues the probable cause determination at that time. If the
Hearing Officer referred the case before the In-Person investigation
was completed, the DLR asks the parties to schedule a date for an In-
Per son |l nvestigati on, -Pdrson bchedullingg
procedures, Section 11(A)(1)(h).

The DLR does not consider a decision to refer a case to mediation to
be a final order. Accordingly, the decision to refer a case to mediation
is not subject to CERB review.

The Hearing Officer may refer charges involving police or fire fighters
to the JLMC to promote resolution of the issues described in the
charge.

Issuing a Complaint or Partial Dismissal.

If the Hearing Officer determines that there is probable cause to
believe that Respondent violated the Law as alleged, the Hearing
Officer prepares a complaint. Should the Hearing Officer believe that
there is probable cause to believe that Respondent violated the Law
with respect to some of the allegations, but not others, the Hearing
Officer issues one document that includes a complaint and a patrtial
dismissal decision.

9 456 CMR 15.05 (9).
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If the Charging Party is a union, the Hearing Officer checks the DLR
records to be sure that the employee organization has complied with
the applicable provisions of M.G.L. c. 150E, Sections 13 and 14 and
456 CMR 15.05 (8). If the Hearing Officer discovers that the employee
organization has not complied with this statutory mandate, the DLR
sends a letter to the union informing the union of its obligations and
that no probable cause determination can issue until these obligations
are met.

The Charging Party may request revie

dismissal decision by filing a request for review with the CERB within
ten days from the date of recei
dismissal decision. The request must contain a complete statement
setting forth the facts and reasons upon which such request is based.1°
The CERB does not consider new information or case theories
presented for the first time on review.

The record for reconsideration includes the documents referenced in
Section II(A)(2)(i) and the partial dismissal letter.

Within seven days of service of the request for review, any other party
to the proceeding may file a response with the CERB.!

Expected Timing of Probable Cause Determination

The Hearing Officer issues a determination following the Impact Analysis
guidelines. Cases where resolution of the dispute has the greatest
urgency are classified as Level | cases and generally are completed within
14 to 45 days of filing the Charge, depending on the level of urgency.
Level Il cases with less urgency will generally be investigated and
completed between 30 and 90 days from the date the investigation is
completed.

3. Complaint Litigation

a.

Pre-hearing
1) Classification of the Complaint
After a Hearing Officer prepares the Complaint, the Director reviews

the Complaint to determine classification and scheduling issues. She
does not review the Complaint for substance.

10456 CMR 15.05 (9).

11456 CMR 15.05 (9).

A Guide to the Massachusetts Public Employee Collective Bargainiiy0/2047) 34

pt



https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter150E/Section13
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter150E/Section14
http://www.mass.gov/lwd/labor-relations/regulations/15-00/
http://www.mass.gov/lwd/labor-relations/regulations/15-00/
http://www.mass.gov/lwd/labor-relations/regulations/15-00/

2)

3)

Cases may change classification status after investigation.
Accordingly, similar to the procedure outlined in the Charge
Classification description discussed in Section II(A)(1)(g) using the
DLR6s I mpact Analysis Classifiae
whether the hearing is classified as a Level | or Level Il hearing. Cases
where resolution of the Complaint allegations have the greatest
urgency are heard first. The DLR schedules Level | hearings within
three to six months from when the Complaint issues, depending on the
level of urgency and the decision typically issues within three months
from when the record is closed. The DLR schedules Level Il hearings
within six months to a year from when the Complaint issues and the
decision typically issues within six months from when the record is
closed.

Mediation

Mediation is mandatory for all Level | cases. The mediation is
generally scheduled to take place on the same day as the pre-hearing
conference and is conducted prior to the pre-hearing conference. The
parties must bring to the mediation individuals with settlement
authority, or if that is impossible, ensure that those with settlement
authority are available by telephone that day. Although not required in
Level Il cases, mediation is strongly encouraged, and the DLR
provides mediators to assist the parties when they wish to mediate
cases.

Notice of Complaint

Once the Director classifies the Complaint, the DLR sends the parties
the Complaint, together with a Notice of Complaint and Procedure for
Scheduling Hearing.

a) Level | Hearing Scheduling Procedures

The parties are required to confer and agree to three proposed
dates for the hearing that fall within the period specified on the
scheduling form. It is the responsibility of the Charging Party to
initiate discussions with the Respondent and to provide the DLR
the agreed-upon dates within seven days of the Notice of
Complaint and Scheduling Procedure. If after reasonable attempts
to secure dates, the Charging Party notifies the DLR that the
parties are unable to agree on a date for the hearing, the DLR
schedules the hearing and notify the parties of same. If the
Charging Party fails to submit dates or a written statement
explaining why the parties have been unable to agree upon dates,
the DLR dismisses the charge and withdraws the Complaint,
absent extraordinary circumstances.
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b)

Level Il Hearing Scheduling Procedures

The parties are required to confer and agree to three proposed
dates for the hearing that fall within the period specified on the
scheduling form. It is the responsibility of the Charging Party to
initiate discussions with the Respondent and to provide the DLR
the agreed-upon dates within 30 days of the Notice of Complaint
and Scheduling Procedure. If after reasonable attempts to secure
dates, the Charging Party notifies the DLR that the parties are
unable to agree on a date for the hearing, the DLR schedules the
hearing and notifies the parties of same. If the Charging Party fails
to submit dates or a written statement explaining why the parties
have been unable to agree upon dates, the DLR dismisses the
charge and withdraws the Complaint, absent extraordinary
circumstances.

4) Amendments to the Complaint

a)

b)

Filing the Motion

Within ten (10) days after the DLR issues a complaint, if a party
believes that the Complaint should be amended to correct an error
or omission; the party files a Motion to Amend Complaint with the
Investigating Hearing Officer who issued the Complaint. A party

does not have a right to appeal

issue a Complaint or to file a motion to include new allegations it
failed to raise at investigation. Should a party file a Motion to
Amend Complaint after the hearing opens, it is up to the Hearing
Officer to determine whether to Amend the Complaint or not or
whether to remand the Complaint to the Investigating Hearing
Officer.

Appeal

A Hear i ng Oibsshliofa@re-bearingdMogsomto Amend is
subject to Appeal to the CERB, but under no circumstances does
the CERB consider such an Appeal if it is filed less than fourteen
days before hearing. The CERB rules on all such motions within
seven days.

Appeals o f a Hearing Officero6s deci si

Amend made at hearing should be filed as Interlocutory Appeals.'?

12456 CMR 13.04.

A Guide to the Massachusetts Public Employee Collective Bargainii$y0/2047) 36

t

h e

O |



http://www.mass.gov/lwd/labor-relations/regulations/13-00/

5) The Answer

As described in 456 CMR 15.07 (1), the Respondent files an Answer
to the Complaint or Amended Complaint within ten days from the date
of service, unless otherwise notified by the DLR. The Respondent
specifically admits, denies, or explains each of the facts alleged in the
Complaint, unless the Respondent is without knowledge, in which case
the Respondent so states, such statement operating as a denial. All
allegations in the Complaint or Amended Complaint not specifically
denied or explained in an Answer filed, unless the Respondent states
in the Answer that it is without knowledge, is deemed to be admitted
to be true and is so found by the DLR, unless good cause to the
contrary is shown.

6) Notice of Hearing

After the Charging Party submits the three agreed-upon dates for
hearing or an explanation concerning why the parties have been
unable to reach agreement, the Director assigns a Hearing Officer to
the case. The Hearing Officer then chooses the date(s) for hearing
from the submitted dates and picks a pre-hearing conference date.
Once the Hearing Officer chooses the pre-hearing conference and
hearing dates, the DLR then issues a Notice of Hearing to the parties,
ordering the parties to attend a hearing and pre-hearing conference.

7) Unilateral Settlement

The DLR encourages the parties to settle cases at every case stage,

including before hearing. In addition to mandatory mediation in Level

| cases, and offering the parties DLR mediators to assist them at every

stage of their case, a Respondent willing to fully remedy the Complaint
allegations may propose a unilateral settlement to the Director. The
details of the DLRO6s Unilateral Set
here. www.mass.gov/lwd/labor-relations/procedures

8) Petitioning the CERB to Hear a Case in the First Instance

Either party to the case or both jointly, may file a Petition asking the
CERB to hear the case in the firstinstance. The CERB may grant such
a Petition in its discretion, and for good cause shown.!3

Generally, the CERB does not grant such a Petition unless the parties
submit a stipulated record, in which the parties have agreed to all
material facts, and exhibits in the case, and the CERB can issue a
decision without a hearing.

13 M.G.L. c. 150E, Section 11(f).
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9) Stipulated Records

Occasionally, the parties may agree on all case facts, but not on the
applicable law. In this situation, the parties are strongly encouraged
to seek permission from the Hearing Officer to stipulate to all facts and
receive a decision without a hearing. If the parties wish to receive a
decision from the CERB in the first instance, as mentioned above, they
may seek permission from the CERB to submit a stipulated record and
receive a CERB decision without a hearing. The parties who wish to
submit a stipulated record in lieu of a hearing may be required to enter
into a written Statement of Stipulated Facts and Exhibits that includes:

(a) A statement of agreement that the parties agree to waive a
hearing;

(b) A statement reciting the agreed contents of the entire
record,

(c) A statement of agreement that any conflict of fact between
the statement of Stipulated Facts and Exhibits and the
findings contained in the Complaint of Prohibited Practice or
within the Respondentdés Answer
of the Statement of Stipulated Facts and Exhibits; and

(d) A statement that the parties agree not to submit additional
facts or exhibits.

The parties signing such a waiver do not waive their right to object to
relevancy of any stipulated facts.

10) Motions

All motions made prior to or subsequent to the hearing are filed in
writing with the Hearing Officer and states the order or relief applied
for and the grounds for the motion. (See 456 CMR 12.12 for filing
instructions). Within seven days of service of the motion, any other
party to the proceeding may file a response with the Hearing Officer,
unless otherwise directed by the Hearing Officer. The Hearing Officer
may defer ruling on any motions until the close of the hearing, and
may direct the parties to proceed with the hearing while the motion is
pending. All motions made at the hearing are stated orally, unless
otherwise directed by the Hearing Officer and are included in the
hearing record.'*

14456 CMR 13.08.
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11) Joint Pre-Hearing Memorandum

The DLR requires parties to engage in pre-hearing discussions in
order to narrow the issues for hearing and to enable the parties to
agree to as many stipulations as possible. As they are instructed to
do in the Notice of Hearing, the parties are required to submit a Joint
Pre-Hearing Memorandum (Joint Memo) no later than three days
prior to the scheduled pre-hearing conference. The Joint Memo must
include the following information:

a) Proposed stipulations of fact.
b) List of agreed-upon joint exhibits and copies of the exhibits.

c) List of prospective witnesses,
specific subject matter on which the witness will testify and the
expected duration of their testimony.

d) List of documents each party intends to introduce at the hearing.

e) List of any subpoena issues (including who may be subpoenaed
and a brief description of the documents/testimony requested).

f) Brief description of any pending motions.
g) Any other pertinent information.

The parties must cooperate fully in drafting the Joint Memo. The
Charging Party is responsible for producing the initial draft and
forwarding same to the Respondent. The Joint Memo is signed by
both parties or their legal representatives. If the parties are unable to
file a Joint Memo, each party files its own memorandum and includes
a reason for the failure to file jointly.

The Joint Memo and all proposed exhibits should be e-filed before the
pre-hearing conference to the DLR at its filing address
efile.dlr@massmail.state.ma.us.
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12)

13)

14)

The Pre-Hearing Conference

The Hearing Officer holds a pre-hearing conference (Conference) to
ensure that the time spent in the upcoming hearing is used as
efficiently as possible.!®> At the Conference, the Hearing Officer
explores potential issues, including all possible stipulated facts, joint
exhibits, and subpoena issues. The parties are strongly encouraged
to agree to as many facts in the form of stipulations as possible to
enable the parties to use hearing time for witness testimony on
disputed facts.

Subpoenas
A party may request the issuance of a subpoena to compel the
attendance of witnesses or the production of books, records,

documents or correspondence at a hearing.

For details on Subpoena requests, see 456 CMR 13.14 (2), (3) and
(4).

For details on Motions to Quash a Subpoena see 456 CMR 13.14 (5).

For information on failing to comply with a Subpoena see 456 CMR

13.14 (6).

Postponement Requests

Requests for postponement of a pre-hearing conference or hearing
are generally treated the same as investigation postponements
discussed above in Section II(A)(1)(k) and detailed in 456 CMR 12.07.
Postponement of a pre-hearing conference or hearing is not granted
unless good and sufficient cause is shown and the following
requirements are met:

a) The request must be in writing to the Director or Hearing Officer.
b) The grounds for the request must be set forth in detail.

c) The requesting party must specify alternate dates for rescheduling
the hearing or conference.

d) The position of all parties concerning both the postponement
request and the proposed alternate dates must be provided in the
request.

15456 CMR 13.07 (7).
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e) Copies of the request must be served contemporaneously on all
parties and that fact must be noted on the request.

f) The request must be signed by the party making the request.

gl n considering a postponement
reason may include a showing to the satisfaction of the Hearing
Officer that a postponement results in the settlement of the case.

h) Absent compelling circumstances, no request for postponement is
granted on any of the three days immediately preceding the
conference or hearing date.

i) Absent compelling circumstances, the DLR does not grant more
than one postponement request in the case.

Hearing
1) Burden of Litigating the Complaint Allegations

Although the DLR issues the Complaint in its own name and must
authorize all Complaint allegations, the Charging Party is responsible
for litigating the case.

2) Burden of Proof

The facts that must be proven to support or defend against the
Complaint depend on the allegations contained in the Complaint.
Generally, the Charging Party has the burden to prove, by a
preponderance of the evidence, any allegation that the Respondent
has denied. For a fuller discussion of the elements of different types
of charges, see the Summary of Decisions Section, below.

3) Role of the Hearing Officer

The Hearing Officer conducting the hearing assists the parties by
answering questions about the DLR procedures, though the Hearing
Officer cannot act as the representative of a party or give legal advice.
The Hearing Officer may ask questions of the parties and witnesses to
clarify testimony, issues, or positions.

The role and authority of the Hearing Officer are detailed in 456 CMR
13.03 (2) and 456 CMR 13.07.
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4) Exhibits

5)

6)

a)

b)

DLR Exhibits

The Record always includes the underlying Prohibited Practice
Charge, the Complaint, Notice of Hearing, and the Answer. These
documents are marked as DLR Exhibits 1-4.

E-Filing Exhibits

Documents or records expected to be introduced in evidence
should be e-filed before hearing to the DLR at its filing address
efile.dlr@massmail.state.ma.us. The Hearing Officer may ask the
parties to e-file additional exhibits after the hearing is completed.
Parties should also bring sufficient hard copies to the hearing for
the Hearing Officer and all other parties and a witness copy.

Reporter and Transcript of Testimony

The Hearing Officer records the hearing and offers the parties a digital
recording or computer disc of the recording.

Parties who wish to pay for the services of a stenographer to record
and transcribe a hearing may request permission of the Hearing
Officer. A party may further request that the Hearing Officer designate
a written transcript of the proceeding as the official record subject to
the following requirements listed in 456 CMR 13. 12:

a)
b)

c)

d)

The transcript is made available to all parties.
All have the opportunity to object to the accuracy of the transcript.

A copy of the transcript is made available for purchase to all other
parties for a reasonable fee.

A copy of the transcript is provided without charge to the DLR.

Open to the Public

Except in extraordinary circumstances, a hearing is open to the public.
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7)

8)

Opening Statements

The parties are given the opportunity to present opening statements to
the Hearing Officer to set the context of the case, explain why certain
el ements and evidence are relev
legal theories on the Complaint allegations. The Respondent may
choose to wait to present its opening statement until before it presents
its case.

Witness Testimony Live and Video

Witnesses are examined orally under oath or affirmation, except if they
reside outside of the Commonwealth or because of illness or other
cause are unable to testify at the DLR. In such situations, the DLR
may direct that the testimony be taken by video.'® A party requesting
video testimony must provide all necessary video conferencing
equipment. That party may also be required to retain a stenographer
to ensure that the video testimony is accurately recorded.

In determining whether video testimony is appropriate the DLR
considers the following:

a) Significance of the testimony.

b) Proximity of witness to the hearing site.

c) Circumstances leading to the request.

d) Number, length, and types of documents to be moved into
evidence through witness testimony.

e) Number of withesses who would testify by video and expected
length of testimony.

f) Availability and adequacy of video conferencing equipment.

g) Position of the parties.

16 456 CMR 13. 10.

A Guide to the Massachusetts Public Employee Collective Bargaini$y0/2047) 43

ant



http://www.mass.gov/lwd/labor-relations/regulations/13-00/

9) Sequestration of Witnesses

The Hearing Of ficer ma y grant
Sequestration Order or may on her own order sequestration. This
means that all persons who are going to testify, with certain
exceptions, may be present in the hearing room only when they are
giving testimony. In addition, withesses may not discuss testimony
with any other witnesses or potential withess during the course of the
hearing. Parties can select one individual to remain in the hearing,
even if they are a potential witness, if they deem the person essential
to the presentation and management of the case.

10) Examination of Witnesses and Introducing Exhibits

The Charging Party presents its evidence first, by calling its withnesses
and submitting any documentary evidence that it has to support the
allegations in the Complaint. The Respondent has the opportunity to
crossse xamine the Charging Partyods
examinaton i nclude i mpeaching the
admi ssions of fact. The Chargi
after it is done calling witnesses, subject to its right to present rebuttal
witnesses after the Respondent has finished calling witnesses and
rests its case.

Rebuttal testimony is limited to testimony offered to refute evidence
provided by the Respondentds wi
evidence that the Charging Party should have offered in its case in
chief.  Surrebuttal testimony is limited to testimony offered by
Respondent to refute evidence that Charging Party offered in Rebuttal
testimony.

Voir dire is an examination into the authenticity of an exhibit that an
opposing party offers and the competence of the witness to
authenticate the exhibit or to be an expert witness. Voir dire is used to
explore whether to object to the witness or document. Counsel may
use leading questions in voir dire examination, but must limit the
questions to authenticity and are not allowed to ask general cross
examination questions. Voir dire must be conducted at the time an
exhibit is offered into evidence and is untimely after the exhibit is
accepted into the record.
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11) Objections

A party should object to questions posed on direct or cross
examination to keep improper evidence from being included in the
record and considered, and to make a record for the Hearing Officer
and possible appellate review. Objections are made in a timely
manner by voicing the objection as soon as the question is posed. The
Hearing Officer rules on all objections at the hearing. A party may file

an Interlocutory Appeal of a Héar.i

The CERB applies an abuse of discretion standard when ruling on
interlocutory appeal.'®

12) The Rules of Evidence

The Hearing Officer is not bound by the technical rules of evidence
prevailing in courts.’® However, the Hearing Officer uses these rules
as a guide to ensure that only relevant and reliable evidence is
introduced at hearing.

13) Oral Arguments or Briefs

The parties are entitled to present oral arguments at the close of the
hearing or more typically, with
briefs. Briefs must be filed within ten days after the close of the
hearing, unless the Hearing Officer directs the parties to do
otherwise.?®

Any request for additional time to file a brief must be filed with the DLR
no later than three days before the date the brief is due.?*

No reply briefs may be filed without permission.?2
14) Motion to Reopen the Hearing
A Hearing Officer has discretion to reopen a hearing and receive

further evidence prior to the issuance of a final decision, but is only
done so in extraordinary circumstances.

17456 CMR 13.04.

18 City of Cambridge, 30 MLC 31 (2003); Commonwealth of Massachusetts, 7 MLC 1477

(1980).

19456 CMR 13. 03.

20 456 CMR 13. 15(1) and (2).

21 456 CMR 13. 15(3).

22 456 CMR 13. 15(4).
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Absent extraordinary circumstances, a record is not reopened.?® The
reason for this standard is to protect the finality of the proceedings and
to conserve limited public resources. To do otherwise would
discourage parties from securing and presenting all available evidence
at the hearing.

The party seeking to reopen the hearing must show that it was
excusably ignorant of the existence of the evidence at the time of the
hearing despite the exercise of due diligence.?*

c. Post-Hearing
1) The Record

The Hearing Officer only considers the case record in deciding the
case. The record consists of the evidence submitted at the hearing
submitted through joint stipulations, exhibits (including DLR exhibits)
or witness testimony. Evidence previously submitted at the
investigation is not considered part of the record at the hearing unless
it is independently submitted at the hearing.

2) The Decision

The Hearing Officerdéds ultimate deci
consideration of the record. After the close of hearing and submission

of briefs, the Hearing Officer issues a decision that sets forth findings

of fact, legal conclusions and a remedial order, should the Hearing

Officer find a violation of the Law.?®

As mentioned above in the ACI assi fi
Level | cases the DLR anticipates the decision to issue within three
months from when the record is closed. In Level Il cases, the DLR
anticipates the decision to issue within six months from when the

record is closed.

The Heari ng Of ffinataadbihding dnehe padiesantessi s
within ten days of notice of the decision, one of the parties requests
CERB review.?5

23 Commissioner of Administration and Finance Alliance, 21 MLC 1198 (1994) (citing City
of Haverhill, 17 MLC 1215 (1990)).

24 City of Haverhill, 17 MLC 1215 (1990); Boston School Committee, 17 MLC 1118
(1990); Boston City Hospital, 11 MLC 1065 (1984).

25 M.G.L. c. 150E, Section 11; 456 CMR 13. 03 (1) (k).

26 456 CMR 13. 19 (1).
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3) Appeal of Hearing Officerodos Deci

A party must file with the DLR its n

decision, together with a supplementary statement within ten days of
receiving notice of the decision. The Notice of Appeal must be in
writing and contain the case name and number, the date of the Hearing

Of ficer 6s deci si on and a statement

review. Supplementary statements must state with specificity the
basis of the appeal.

The record on CERB review consists o
the partiesd supplementary statement

the Hearing Officer as are necessary to resolve factual disputes and
such other evidence from the hearing as the CERB may require.?’

For detailed information on Hearing Officer Decision appeals to the
CERB, see 456 CMR 13. 19. Failure to provide the information
described in this section may result in summary dismissal of the
appeal.?8

The CERBGO6s Appeal decision is fi
a Judicial Appeal o f ordareoeriotReR dse

compliance with #he CERBO6s order.

4) Judicial Appeal

Any party seeking review of a CERB decision may institute
proceedings for judicial review in the Appeals Court within thirty days
after receipt of said order.%°

The appealing party need not file a Notice of Appeal with the Appeals
Court. Rather, to pursue an appeal, the appealing party must file a
Notice of Appeal with the DLR within thirty days from when it receives
the CERB decision.

Once the DLR receives the Notice of Appeal, it sends the appealing
party a |l etter explaining next
obligations with respect to producing a transcript of the hearing.
Failure to provide a transcript leaves the DLR unable to assemble the
record. Accordingly, after proper notice is given to the parties, should
the appealing party fail to provide a transcript, the DLR may dismiss
the appeal.

27 456 CMR 13.19(4).

28 456 CMR 13.19(3)(c).

29 M.G.L. c. 150E, Section 11.

30 M.G.L. c. 150E, Section 11.
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5)

6)

The DLR is considered the lower court for purposes of the Appeals
Court process and is responsible for assembling the record. The Chief
Counsel notifies the appealing party when the record is in fact
assembled so that the appealing party may docket the appeal in the
Appeals Court. It is incumbent upon the appellant to enter the case in
the Appeals Court within ten (10) days of receiving the Notice of
Assembly of Record.?! If the appellant does not take the required
steps to enter the case in the Appeals Court, the DLR issues a notice
requesting that the appellant show cause why the DLR should not
dismiss the appeal with prejudice and permanently close the file for
failure to comply with Mass. R.A.P. 10(a)(1).%? If the appellant fails to
respond accordingly, the appeal is dismissed with prejudice.

Mediation

The parties are encouraged to settle cases at all stages, including
post-hearing. The Chief Counsel will identify cases that are likely to
settle at the Judicial Appeals stage and inform the DLR Mediation
Manager, so that she may assign a mediator to pursue mediation. The
parties are also encouraged to contact the DLR if they believe
mediation will be helpful.

Compliance and Enforcement

After a decision is final and binding, if the Hearing Officer or CERB
ordered the Respondent to remedy the prohibited practice, it is
Respondent s responsibility to
taken to comply with the remedial order.

If a Charging Party claims that a Respondent has not done everything
that the decision ordered, the Charging Party should notify the DLR in
writing, following the process outlined in 456 CMR 16.08.

Based on the information provided, the DLR determines whether to
institute enforcement proceedings in Superior Court, decline to seek
enforcement, or in the case of a genuine dispute as to compliance,
order that a compliance hearing be held. At any hearing concerning
the alleged non-compliance, the party required to comply with the
DLROSs tnas dtleer burden of proving such compliance by
preponderance of evidence.

For detailed information about
to compliance and enforcement see 456 CMR 16.08(7) and (8).

31 Mass. R.A.P. 10(a).
32 See also Mass. R.A.P. 10(c).
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B. Representation Case Procedures

1. Petitions

a.

There are five different kinds of Representation Petitions that can be filed
at the DLR.

1)

2)

3)

4)

5)

6)

A Union Representation Petition T When employees wish to be
represented by a union for the purposes of collective bargaining, a
union can file a Union Representation Petition. This Petition can be
filed when there has been no prior or current union representation or
where employees have union representation but wish to be
represented by a different union.

Petition for Certification by Written Majority i When employees who
wish to be represented by a union for the purposes of collective
bargaining, a labor organization can seek to forego a DLR run secret
election and can instead seek certification based on a Written Majority
Authorization (WMA). This Petition can only be filed when no other
employee organization has been, or currently is, recognized or
certified as the exclusive representative of the employees.

For detailed information concer
Section 11(B)(3) below.

Petition for Union Decertification T When an employee or employees
wish to decertify the incumbent union, the employee or employees can
file a Petition requesting that the DLR conduct an election at which
employees choose between no union or continued representation by
the incumbent union.

Employer Petition T An employer may file a representation petition
when one or more unions claim to represent a substantial number of
employees in a bargaining unit.

Unit Clarification Petition T When the employer of one or more unions
seek clarification of the bargaining unit placement of certain
employees or amendment of an existing certification, the employer or
one or more unions may file a Unit Clarification Petition. Individual
employees may not file a Unit Clarification Petition.

For detai |l ed i nformati on conce
processing, see Section II(B)(7) below.

Parties petitioning for an add-on election or to sever employees from
an existing bargaining unit may use a Representation Petition form.
For further analysis of Add-on and Severance petitions, see the
Summary of Law Section I11(D)(2) below.
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b. Filing Representation Petitions
1) The Forms

Petition forms are available on the DLR  website
(www.mass.gov./lwd/labor-relations/). The Petition must be entirely
compl eted, i ncluding Petitioner
Service on all parties, date and signature. For detailed information on
filling out the Petition see 456 CMR 14.02 1 456 CMR 14.04 and 456
CMR 14.109.

The Petitioner may file its Petition electronically, however, the showing
of interest and evidence of written majority authorization, i.e.,
authorization cards, may not be filed electronically or by facsimile
transmission.33

2) DLR Initial Steps

The DLR date-stamps the Petition and all authorization cards when it
receives them. The DLR dockets and assigns the Petition a case
number. The DLR examines the Petition for apparent defects. If the
Petition is materially defective, it sends a notice to the Petitioner. In
those cases, a DLR agent is not assigned and no further action is taken
on the case unless the Petitioner corrects the defect within the time
period for filing. Defects may include an inadequate showing of
interest, lack of jurisdiction when apparent from the face of the Petition,
or insufficient information on the Petition.

33456 CMR 12.12 (5).
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c. Showing of Interest
1) What is it?

The term Ashowing of interesto
a proposed bargaining unit or a unit deemed to be appropriate who
have designated a union as their exclusive representative or have
signed a petition seeking decertification of an incumbent union. The
showing of interest can be in the form of individual cards or a petition
individually signed and dated by the employees, authorizing the
named employee organization to represent them for the purpose of
collective bargaining or seeking to decertify the incumbent employee
organization. Any such cards or petitions must be signed and
individually dated by employees within six months of Petition filing.®*
As noted below in the WMA Section, WMA cards are valid for 12
months.3> The name of the card signer should also be printed so that
the signature may be readily recognizable.

As mentioned above, a showing of interest may not be filed
electronically or by facsimile transmission.¢

The number of authorization cards and the identity of the employees
who have signed cards or a petition are confidential. The DLR returns
the showing of interest to the Petitioner and any Intervenors when the
case is closed. See 456 CMR 14.05(3) and Sections 11(B)(2)(c)(2) and
11(B)(2)(e) for detailed information on Intervention. The DLR does not
consider the showing of interest to fall within the public records
statute.®’

2) Showing of Interest Required

Petitioners filing Union Representation Petitions and Union
Decertification Petitions are required to file a Showing of Interest when
filing a Petition. Unions that wish to intervene in such cases, other
than the incumbent union, are also required to file a showing of interest
as discussed below. The DLR may require the Employer to submit a
payroll or personnel list to assist the DLR in determining whether the
Petitioner has provided a sufficient showing of interest.3®

34 456 CMR 11.03.

35 M.G.L. c. 150E, Section 1.
36 456 CMR 12. 12(5).

37 M.G.L. c. 4, Section 7, cl. 26.
38 456 CMR 14.05(6).
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If the DLR finds that the Petitioner failed to submit a sufficient showing
of interest, the DLR notifies it of that finding and allows it 7 days to
submit a further showing of interest. If after 7 days, the Petitioner fails
to provide a sufficient showing of interest, the DLR may dismiss the
Petition.

Within 30 days of the date of
interested unions may file a Motion to Intervene in the Petition. With

the exception of anincumb ent 6 s M mterveation mo@on must
be accompanied by the required showing of interest.*°

If the parties agree to a larger unit than the bargaining unit proposed
on the Petition, or the CERB issues a decision and direction of election
in a unit larger than that requested by the Petitioner, the Petitioner or
an Intervenor must indicate its willingness to participate in such an
election. Further processing of the Petition is then conditioned on the
Petitioner or an Intervenor having an adequate showing of interest in
the enlarged unit. As is the case discussed above, when a
Representation Petition is initially filed, the DLR gives the Petitioner
and/or the Intervenor seven days to provide a sufficient showing of
interest.

a) Union Representation Petition

A Petitioner seeking to represent a proposed bargaining unit of
employees who are not currently represented must submit a
showing of interest of 30%.4°

A Petitioner seeking to represent a bargaining unit of employees
who are currently represented must submit a showing of interest of
50%.4

Should an additional union, other than the petitioning union, wish
to intervene in a Union Representation case, it must submit a
showing of interest of 10%, together with its Motion to Intervene,
although an incumbent union need not submit a showing of interest
with its Motion.#?2 For more information on Motions to Intervene,
see 456 CMR 14.18 and Sections II(B)(2)(c)(2) and 1I(B)(2)(e)
below.

39456 CMR 14.05(4); 456 CMR 14.18.

40 456 CMR 14.05(2).

41 456 CMR 14.05(3).

42 456 CMR 14.05(4).
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b) Petition for Union Decertification

A Petitioner seeking to decertify the incumbent collective
bargaining representative must submit a showing of interest of
50%.43

3) Challenging the Showing of Interest

The sufficiency of the showing of interest is an administrative
determination made by the DLR and is not subject to litigation by the
parties.** However, a party who wishes to challenge the showing of
interest may request that the DLR investigate it. When presented with
supporting evidence that gives the DLR reasonable cause to believe
that the showing of interest may be invalid, the DLR conducts a further
administrative investigation.

d. Petition Bars

There are five bars that prohibit the DLR from processing a
Representation Petition.

1) Contract Bar

Except for good cause, the DLR does not process a Petition during the
term of a valid collective bargaining agreement unless the Petition is
filed no more than 180 days and no fewer than 150 days prior to the
termination date of the contract.*® This is generally referred to as the
Aopen period. o

No collective bargaining agreement operates as a bar for a period of
more than three years.*®

The open period of a Petition filed under M.G.L. c. 150A is no more
than 90 days and no l ess t han
expiration.4’

For further information on contracts, see Section Il (E)(4)(b) below.

43 456 CMR 14.05(3).

44 Commonwealth of Massachusetts, 10 MLC 1557 (1984).
45456 CMR 14.06(1).

46 456 CMR 14.06(1).

47 Hudson Bus Lines, 4 MLC 1630 (1977).
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2) Withdrawal/Disclaimer Bar

Except for good cause, the DLR does not process a Petition in any
bargaining unit if, after the approval of a consent election agreement
or the close of a hearing, but before the election is held, the Petitioner
withdrew from a prior Petition for the same unit within the preceding
six months, or disclaimed interest in continued representation of the
bargaining unit within the preceding six months, or, withdrew a written
majority authorization petition after the designation of a neutral, but
before the start of the verification process within the preceding six
months.*8

3) Election Year Bar

Except for good cause, the DLR does not conduct an election if an
election has been conducted among the petitioned-for employees in
the previous 12 months, or, if a neutral has conducted a written
majority authorization verification process in the previous 12 months.
See 456 CMR 14.19 for more detailed information on Written Majority
Authorization.*®

4) Certification Year Bar

Except for good cause, the DLR does not process a Petition within the
12 month period after the DLR certifies a bargaining representative,
either by election or the written majority authorization process.*°

5) Recognition Year Bar

Except for good cause, the DLR does not process a Petition for any
existing bargaining unit for which a voluntary recognition agreement
has been executed in the preceding 12 months. See 456 CMR
14.06(5) for more detailed recognition year bar information.

For further information on employer recognition, see the Green Book
legal discussion section below.

48 456 CMR 14.06 (2).
49 456 CMR 14.06(3).
50 456 CMR 14.06(4).
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e. Wi

1)

2)

3)

tten Majority Authorization Bars
Withdrawal Bar

Except for good cause, the DLR does not process a WMA Petition, if
within the preceding six months, the Petitioner withdrew a WMA
Petition or a Representation Petition in the same or similar bargaining
unit, after the selection or designation of a neutral, but before the
verification process.

Verification/Election Year Bar

Except for good cause, the DLR does not process a WMA Petition in
the same or similar bargaining unit within which a neutral conducted a
WMA Authorization Verification in the preceding 12 months, or within
which a valid election has been held in the preceding 12 months.

Certification Year Bar

Except for good cause, the DLR will not process a WMA petition in the
same or a similar bargaining unit represented by a union certified
through a WMA process or a valid election process in which the DLR
has issued a certification within the preceding 12 months.

f. Potential Petition Processing Pitfalls and Problems

1)

2)

Deferralto AFL-C1 O Aino raidingodo Procedu

If an employee organization affiliated with the AFL-CIO petitions to
represent a bargaining unit currently represented by another AFL-CIO
affiliated union, any party may request the DLR to defer processing of
the Petition for 30 days to permit the employee organizations to pursue
the settlement provisions of the AFL-C | O -ifi & io dpronegluye.>?

Blocking Charges

Any party to a Representation Petition may file a motion requesting
that a pending prohibited practice charge block an election.>> The
party seeking to block the Petition from going forward must produce
evidence that establishes probable cause to believe that the conduct
alleged in the prohibited practice charge occurred and violated M.G.L.
c. 150E or c. 150A. The party seeking to block processing of the
Petition must also establish that the alleged unlawful conduct may
interfere with the conduct of a valid election.

51 456 CMR 14.17.

52456 CMR 15. 11.
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For further information on blocking charges, see the Summary of Law
Section II(E)(4)(f) below.

2. Initial Contacts with the DLR

a. Notice of Hearing

Once the DLR determines that the Petitioner has filed the appropriate
showing of interest and that there is no impediment to processing the
Petition, the DLR assigns a Hearing Officer to the case.

The DLR then issues a Notice of Hearing, informing the parties of the
Petition. The Notice of Hearing provides dates for a pre-hearing
conference and hearing and the name of the Hearing Officer assigned to
the case. The Hearing is scheduled approximately six weeks from the
date the Petition was filed. A copy of the Petition is served on all parties
with the Hearing Notice.>3

Despite the Notice of Hearing, the Hearing Officer continually encourages
the parties to enter into a Consent Election Agreement.

1) Empl oyer 6s Duty of Neutrality
When a rival union files a petition and proper showing of interest to

represent a bargaining unit of employees currently represented by a
union, the Petition raises a question concerning representation. Once

the Employer receives the DLRO6s Not

the rival uni onbés Petition. The
neutrality, which includes not bargaining with the incumbent union
during the pendency of the Representation Petition.5

After the DLR issues its Notice of Hearing, the parties should
communicate exclusively with the Hearing Officer on all related
matters.

b. Employer must post the Notice of Hearing

When the Employer receives the Notice of Hearing, it should post the
Notice and the Petition in a place readily accessible to the employees.
This is to ensure that employees affected by the filing of the Petition are
aware of it.>®

53 456 CMR 14.08.

5 Town of Wakefield, 10 MLC 1016 (1983); Commonwealth of Massachusetts (Alliance),
7 MLC 1228 (1980).

55456 CMR 14.08(3).
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c. Initial Communications with the Parties

The Hearing Officer generally e-mails the parties asking for information
approximately three to five days after the Notice of Hearing issues.

1) Employer

The Hearing Officer seeks certain information from the Employer
concerning the issues raised by the Petition, and copies all parties on
the information request. Examples of information the Hearing Office
may seek include the following:

1 Alist of all positions in the department, school or agency in which
the Petitioner is seeking to represent a bargaining unit of
employees and an indication of which positions are represented
by a union.

9 Current job descriptions for each of the petitioned-for positions.

i The case numbers and dates of any prior petitions or DLR
elections in the petitioned-for bargaining unit.

T A description of t he Empl oyer &s
appropriateness of the petitioned-for bargaining unit, and the
factual basis for the position.

2) Incumbent Union
I Motion to Intervene

If the Hearing Officer learns that there is an incumbent union
representing the employees in the proposed bargaining unit, the

Hearing Officer notifies the incumbent union that it has 30 days

from the date of the DLRO6s Notice
Intervene.®® As noted above, the incumbent need not file a
showing of interest.>” If an incumbent files a Motion to Intervene,

other parties to the Petition have seven days to file an
opposition.58  After the seven-day period, the DLR decides
whether to allow the Motion to Intervene and notifies the parties of

its decision.

56 456 CMR 14.18.
57456 CMR 14.05(4).
58 456 CMR 13.08.
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)l

Disclaimer of Interest

If the incumbent union indicates to the Hearing Officer that it does
not wish to intervene, the Hearing Officer sends a letter to the
incumbent union, with copies to the Employer and the Petitioner,
confirming that the incumbent union has decided not to intervene.

The failure of an incumbent union to file a timely Motion to
Intervene is treated as a disclaimer of interest in representing the
petitioned-for bargaining unit employees and the incumbent union
is not on any ballot or is considered a necessary party to any
consent agreement for election.>®

d. Consent Election Agreements

The Hearing Officer contacts the parties to determine whether the parties
can work out a Consent Election Agreement (Agreement). If they agree,
the Agreement must include the following information:

)l

The full and correct names of the parties involved in the manner
in which the parties wish to be designated on the ballot.

A complete and accurate description of the bargaining unit.

Agreement on the appropriateness of the Petition (i.e., that the
Union is a | abor organization,
jurisdiction, that the Petition was filed at a proper time).

The date that employees must be on the payroll in order to be
eligible to vote, which is generally the last day of the payroll period
preceding the execution of the Consent Election Agreement.

An agreement that the Employer files two copies of an election
eligibility list, containing the names and addresses of all eligible
voters with the DLR no later than seven days from the date the
Agreement is approved by the DLR.

If the agreement does not include the time, date and hours of the election,
the DLR consults with the parties prior to the preparation of the Notice of
Election in making these determinations.

The

Agreement i s subject to the

be satisfied that the agreed-upon bargaining unit is appropriate within the
meaning of M.G.L. c. 150E, Section 3. For further information on Consent
Election Agreements, see 456 CMR 14.11.

59456 CMR 14.18(1).
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Motions to Intervene

As noted above, an incumbent labor organization wishing to intervene
may file its motion without evidence of a showing of interest. Other labor
organizations seeking to intervene in a representation case must provide
with their Motion to intervene a 10% showing of interest.

Failure to Reach Agreement
If the parties are unable to agree to a Consent Election Agreement, the

DLR conducts an Investigatory Hearing to enable the CERB to decide any
guestions raised by the petition.

3. Written Majority Authorization

a.

Initiating a Written Majority Authorization (WMA) Petition

See Section 1I(B)(1) for basic information on initiating a representation
petition.

Representatives to Contact

1) The petitioner must name and provide contact information for its
representative. The representative must have knowledge of the
positions included in the petitioned-for unit and any other bargaining
units that include other employees of the Respondent. The
representative must be prepared to respond to phone calls, letters,
and/or emails from the DLR.

2) The petitioner must also name and provide contact information for a
representative for the employer that, to the best of his/her knowledge,
has knowledge of the petitioned-for positions and is available to
respond to phone calls, letters, and/or emails from the DLR.

Showing of Interest

1) For general information, see Section 11(B)(1)(c) above.

2) Written Majority Authorization Evidence
Written Majority Authorization Evidence may be in card or petition form

and must be signed and individually dated and include the following
language:
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e.

T

WRITTEN MAJORITY AUTHORIZATION

I, (FULL NAME & Job Classification/Title), designate (PRINT OR
TYPE NAME OF EMPLOYEE ORGANIZATION) as my representative
for the purposes of collective bargaining. | certify that this designation
is my free act and deed and is given without consideration.

SIGN & DATE

If the petitioned-for unit consists of both professional and non-
professional employees, all professional employees must include an
additional statement (either on the card/petition itself or on an
accompanying signed & dated document) that they agree to be
included in a collective bargaining unit consisting of both professional
and nonprofessional employees

Signatures must be dated within 12 months of the filing of the petition

The DLR and the outside neutral, if any, maintains the confidentiality of
the written majority authorization evidence. The written majority
authorization evidence is not furnished to or examined by any of the
parties or any other individual or entity (except insofar as the petitioner
was in possession of the written majority evidence prior to submission).

Initial DLR Steps

1) The DLR contacts the petitioner to clarify the scope of the petitioned-

for unit or correct minor discrepancies prior to taking any further action
on the petition.

2) The DLR notifies the parties when the petition is docketed. The Notice

includes a description of the petitioned-unit and an explanation of the
written majority authorization procedure and associated timeframe.

Written Majority Authorization Bars

The three WMA bars to filing a petition are discussed in Section II(B)(1)(e).
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f. Processing of the Petition

1) The DLR performs an initial review of the petition for apparent defects
and to determine if the Petitioner has submitted sufficient written
majority evidence. If the petition is not materially defective and
sufficient evidence of written majority authorization has been
submitted, the DLR notifies the parties that the DLR docketed the
petition.

2) Within 10 days from the date that the DLR has docketed the Petition,
the petitioning employee organization notify the DLR whether the
employee organization and the employer have agreed upon an outside
neutral or whether the DLR will act as the neutral for the purpose of
conducting a confidential inspection of the written majority
aut hori zation evidence and verifying
majority support. If the employee organization fails to provide this
notice to the DLR or the parties cannot agree on a neutral, the DLR
assumes the role without further notice. If the parties agree upon an
outside neutral, the employee organization notifies the DLR of the
outside neutral 6s name and-maibthlifact
an outside neutral is retained, the outside neutral performs his or her
function pursuant to 456 CMR 14.19(11).

3) Employer Written Response to the Petition

No later than three days after the selection of the neutral, the employer
provides the petitioning employee organization and the Neutral with a
written response to the Petition. The written response contains the
following:

60 456 CMR 14.19(6).
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a) List of Employees in Petitioned-for Unit

b)

The employer must provide a list containing the full names and
tittes or classifications of the employees in the petitioned-for
bargaining unit. The list must be provided regardless of whether
the employer is filing any challenges. This list includes all
employees who were employed on the filing date of the Petition. If
the employer does not supply this information within the
specified timeframe, the employer is precluded from filing any
challenges or exceptions and the DLR, or outside neutral, if
any, determines the sufficiency of the written majority
authorization based upon information provided by the
petitioning employee organization. If the employer does not
provide this information within three days after the selection or
designation of the neutral, the petitioning employee organization
provides this information to the Neutral within two business days

from the date that the employeros

Challenges and all Evidence in Support Thereof

The employer must include all evidence it intends to produce in
support of its challenges in its Response. Potential challenges
include:

T A claim that the petitioner
majority authorization evidence is invalid and does not conform
to the requirements of 456 CMR 14.19 (1)(a) though (3)(q).
The challenge includes factual disputes concerning the validity
of the written majority authorization evidence including, for
example, whether an employee was employed on the date that
the petitioning employee organization filed the Petition of
Certification for Written Majority Authorization.

1 A claim that the petitioned-for bargaining unit is inappropriate.
If the employer challenges the appropriateness of the unit, in
addition to any evidence in support of its challenge, the
employer must also describe with particularity what it considers
to be an appropriate unit.
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1 A claim that the petitioned-for unit includes managerial,
confidential or casual employees who are not employees
within the meaning of M.G.L. c. 150E, 8§ 1. See the Summary
of Law Section IlI(B)(3) for further discussion of managerial,
confidential and casual employee status. Evidence in support
of a challenge that certain employees are managerial or
confidential include job descriptions, organizational charts, and
affidavits from persons with first-hand knowledge of the
challenged individuals and specific examples of duties they
perform that meet the statutory criteria.

1 Aclaim that the union engaged in fraud or coercion in obtaining
the written majority authorization evidence. Such an allegation
is alleged with particularity and the party or employee alleging
fraud or coercion must provide its evidence of fraud or coercion
in the form of a sworn affidavit. The employer filing the written
opposition containing an allegation of fraud or coercion must
provide some evidence that it has made an independent
investigation into the veracity of the fraud or coercion claim
prior to raising the claim in the written opposition. If no such
evidence is provided, the employer is precluded from raising
claims of fraud or coercion during the pendency of the Petition.

c) Statement Regarding Other Unions or Petitions

A statement that no other employee organization has been or
currently is lawfully recognized as the exclusive representative of
the employees in the appropriate bargaining unit and that there are
no outstanding petitions, filed pursuant to M.G.L. c. 150E § 4, by
any other employee organization which includes any of the
employees, titles, or classifications in the petitioned-for unit.

d) Any Other Issues Raised by the Petition

4) Within three days of receivindghet he e
petitioner files a response including any challenges regarding specific
empl oyees or job titles includ®d in
If the petitioner provides the neutral with a list of the employees in the
petitioned-for unit because the employer failed to supply this
information, the employer can challenge the inclusion or exclusion of
a name on the |ist within three days
list to the neutral.®?

61 456 CMR 14.19(8).
62 456 CMR 14.19(8).
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Challenge Determination

The Neutral (at the DLR the neutral agent making this determination is a
Hearing Officer) makes a determination regardin
challenges based on written submissions. There is no hearing.

1) Challenges that Affect the Determination of Majority Status
If the number of challenged employees would potentially result in the
petitionerds inability to sioowmitt hat
supported certification, the Neutral rules on the challenges.
If the Neutral determines thatthee mp|l oyer 6s chall enge
merit or if the employer failed to provide evidence in support of its
challenges, the Neutral dismisses the challenges and verifies the
petitionerds majority support.

If the Neutral determines that the challenges have merit, the Neutral
dismisses the petition.

2) Challenges that do not Affect the Determination of Majority Status

If the number of positions/employees within the scope of the

empl oyerdés challenges would not c ha

peti ti on e staius, theldeut@lrdisnisges the challenges.

3)y The Neutral 6s decision regaishbhsedg t h
solely on the parti ed3he Neutral tequests s ub
further information from either party if necessary.

Final Verification and Certification

If after ruling on all challenges, the Neutral determines that the petitioner
has supplied sufficient evidence verifying majority support of the
petitioned-for unit, the DLR issues a certification of the bargaining unit.

The DLR completes the verification process within 30 days.®® The
regulations describe two specific circumstances that permit the verification

process to extend beyond 30 days: 1) the neutral must resolve the

empl oyerb6s challenges and 2) amplianb wi ng
with G.L. c. 150E sec. 13 and 14. However, the regulations do not limit
Rexceptional circumstanceso to those

63 456 CMR 14.19 (14).
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i. Appeal

There is no judicial review of a representation decision and that includes
WMA decisions. However, after the DLR certifies the petitioned-for
bargaining unit, a party may seek review of the certification through the
Reinvestigation of Certification procedure outlined in 456 CMR 14.15.
Additionall vy, should the DLR di
decision to dismiss is subject to its reconsideration procedure outlined in
456 CMR 15. 05. Thus, after the DLR declines to issue a Certification
based on WMA, the labor organization seeking Certification can file a
request for review of such dismissal by filing a request with the CERB
within ten days from the date of receipt of notice of such refusal. For
further guidance, see 456 CMR 15.05 (9).

4. Hearings (see also Prohibited Practice Hearing Procedures Section

11(A)(3)(b)).
a. DLR Staff Assigned to the Case

The Hearing Officer initially assigned to investigate the Petition processes
the case through the Hearing. In addition, in most cases, the DLR assigns
a mediator to meet with the parties in a continued effort to assist the
parties in reaching a Consent Election Agreement.

b. Pre-Hearing

The Hearing Officer holds a pre-hearing conference (Conference) to
ensure that the parties litigate the issues as efficiently as possible. At the
Conference, the Hearing Officer discusses potential issues, including all
possible stipulated facts and joint exhibits. The parties are strongly
encouraged to agree to as many facts in the form of stipulations as
possible. The parties should be able to agree to all facts that are not in
dispute.

c. Role of the Hearing Officer

The Hearing Offi cer gandcomrblée presentation
of evidence at the Hearing. It i
record as concise and complete as possible. The Hearing Officer calls
and questions witnesses; introduces or requires the parties to produce
relevant documentary evidence; solicits stipulations from the parties;
takes administrative notice of evidence in related proceedings before the
DLR; and excludes unnecessary evidence.

The role and authority of the Hearing Officer is detailed in 456 CMR
14.08(4)(c).
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d. Nature of the Hearing

The Hearing is an investigatory hearing to enable the CERB to determine
whether the petitioned-for unit is an appropriate unit under the Law.
Although it is investigatory in nature and not adjudicatory, it is a formal
proceeding and many of the unfair labor practice hearing procedures
apply.®* It is open to the public.®®

e. Order of Presentation

There is no set order of presentation. In most cases, the employer
proceeds first, since it can provide an overview of its operations that may
be helpful to the Hearing Officer and to the parties. If the parties are
unable to agree on the order of presentation, the Hearing Officer directs
the order of testimony.

f.  Written Briefs

The parties generally file written briefs after the conclusion of the Hearing.
The briefs must be submitted within ten days after the close of the hearing.
Requests for additional time to file briefs are granted only in extraordinary
circumstances or to permit parties an opportunity to obtain a recording of
the hearing, provided that the time period for filing briefs, including any
extensions that are permitted do not exceed 21 days.%¢

5. Post-Hearing
a. The Record
The investigatory hearing record includes the Petition, Notice of Hearing,
Motions, Rulings and Orders, digital recording or computer disc of the
recording, stipulations, exhibits, and documentary evidence.®’
b. Hearing Officer Report to the CERB
Generally, within 30 days of the parties submitting their briefs, the Hearing

Officer meets with the CERB to inform the CERB of the factual findings
ascertained during the Hearing.

64 456 CMR 14.08(4).

65 456 CMR 14.08(4)(b).
66 456 CMR 14.08(d).

67 456 CMR 14.09.
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The Decision

The CERB issues its decision generally within 30 days of receiving the
Hearing Offi cer 0 $e GERR ltases its decisiam ori timeg s .
Hearing Officerds report and t hseo Hear
dismiss the Petition or to direct an election by secret ballot among the
employees in a bargaining unit determined to be appropriate.®8

There is no Judicial Review of Representation Decisions

CERB representation decisions are not adjudicatory and are not subject

to judicial review.®® Therefore, an employer that wishes to challenge the
CERBOG6s decision in a representation
bargain and raising the issue as a defense to a prohibited practice
charge.’®

6. Elections

a.

Types of Elections

After a Direction of Election or a Consent Agreement, the DLR prepares
to conduct a secret ballot election. It directsObject that an election take
pl ace at or near the employeélsd work

Designation of Organizations on the Ballot

The name of the employee organization(s) on the ballot is the name
designated by the employee organization on its Petition unless the
employee organization wishes to appear on the ballot with a shortened
designation. The shortened designation must not confuse or mislead the
voters.

Order of Choices on the Ballot

The parties determine the order of the choices on the ballot. If the parties
cannot agree, a coin toss or random drawing decides the placement on
the ballot. The incumbent is not entitled to the left side of the ballot or any
other preference. The order of the choices on the ballot cannot be
litigated.

68 456 CMR 14.10.

69 Collective Bargaining Reform Association v. Labor Relations Commission, 436 Mass.

197 (2002).

0 Town of Wenham v. Labor Relations Commission, 44 Mass. App. Ct. 195 (1998).
1456 CMR 14.12.
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Form of Ballot

Under DLR |l etterhead, the ball ot
notifies the employee that he/she should not sign the ballot and that any
signed ballot or ballot marked to indicate the identity of the voter is void.

Ballots for Professional Employees (Globe Ballots)

M.G.L. c. 150E, Section 3 provides that professional employees have the
right to vote to be included in a unit of non-professional employees or to
be represented in a separate unit. If there are professional and non-
professional employees included in the same unit, a special ballot must
be prepared for the professional employees asking them: 1) whether they
wish to be included in the unit of non-professional employees; and 2)
whether they wish to be represented by [name of employee
organization] for the purpose of collective bargaining.”? If the majority of
the professional employees vote to be included with the non-professional
employees, their ballots are counted with the non-professionals. If a
majority of the professional employees vote not to be included in a
bargaining unit with non-professional employees, their votes are counted
separately.

Withdrawal from Ballot

The DLR permits an employee organization to withdraw in writing from the
ballot before the printing of the ballot and the posting of the election notice.
Any incumbent employee organization seeking to withdraw from the ballot
must give timely notice in writing and disclaim interest in continuing to
represent the petitioned-for bargaining unit.”®

2 Globe Machine & Stamping Co., 3 NLRB 294 (1937).
73456 CMR 14.12(1).
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1) Petitioner

If the Petitioner seeks to withdraw from the ballot and there is no
intervenor, the DLR allows the Petitioner's request and cancels the
election. However, as noted above, if the Petitioner withdraws, the
DLR does not entertain any petition for the same unit or any part
thereof for a period of up 6 months.” If the Petitioner seeks to
withdraw and there are one or more intervenors, in order for the
election to be held, one of the intervenors must have either a 30 or 50
percent showing of interest, depending on whether there is an
incumbent employee organization, in order to hold an election.” Thus,
if the Petitioner withdraws, each intervening organization is given 10
days to submit the needed showing of interest. If one of the
intervenors has already submitted a sufficient showing of interest, the
case may continue uninterrupted.

2) Intervenor

In determining whether to allow an intervenor to withdraw, the DLR
considers whether a late withdrawal will confuse the voters.

g. Election Hours

When the DLR schedules an on-site election, no ballots are permitted by
mail. There are no absentee ballots. The voting hours (during, before, or
after working hours) are arranged so that all eligible employees on all
shifts and at all locations have an adequate opportunity to vote. If there
is one shift and all employees work the same hours, the voting time is
scheduled to allow employees to vote at the start or close of the workday,
or on a lunch break. If there are two shifts, the most convenient method
is to open the polls over a period that straddle the shifts.

h. Election Date

The DLR schedules elections to maximize employee participation and
minimize employer operational problems. The DLR also avoids days
preceding or following a holiday. The selected date allows the Employer
to post t he oflEleddnsas discussed below, for at least 10
days so that employees have sufficient notice of the time, date, and
location of the election.

74456 CMR 14.06 (2).
75456 CMR 14.05(1) and (2).
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Eligibility Cut-Off Date

Employeesaree |l i gi bl e to vote if they are

last day of the payroll period immediately preceding the execution of the
consent agreement, or the issuance of the direction of election.

Voter Eligibility List

Prior to an election, the DLR directs the Employer to provide to the DLR
and the labor organizations election an alphabetical list of the names and
addresses of employees within the bargaining unit. The list ensures that
all the unions have an opportunity to communicate with voters prior to the
election. The date for submission of the list is seven days after the
execution of the consent agreement or seven days after the issuance of a
direction of election. The Employer's failure to timely produce an accurate
voter eligibility list may be grounds for setting aside an election.”®

Pre-Election Disputes Concerning the Eligibility List

If, prior to the election, any party disputes the accuracy of the eligibility list,
the DLR contacts the Employer to resolve any disputes. If the disputes
cannot be resolved prior to the election, the party disputing the list has the
right to file post-election objections based on the eligibility list. If the
eligibility list is modified prior to the election, each party is served with the
updated list. If there is insufficient time for the parties to agree to add
names to the eligibility list, the potentially-eligible voters may appear at
the election and vote by challenged ballot. The issue is resolved after the
election is concluded.

Election Notice

The Notice of Election informs potential voters of the method, time, date,
and location(s) of the election, the conditions under which it is conducted,
and a description of the bargaining unit. Notices are posted for as long as
possible, usually ten days preceding the election, to promote maximum
communication of this essential information.

Attached to the Notice of Election is a sample ballot showing the question
and choice(s). To avoid problems, actual ballots are a different color than
the sample. The Employer should post Notices of Election in the normal
and usual places where notices or information for employees are posted.

76 City of Springfield, 14 MLC 1010 (1987).
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m. Amended Notice of Election
In case of an error in a Notice of Election, or a modification in the terms
and conditions of the election, if time permits, an amended Notice of
Election is drafted and posted.

n. Multiple Polling Sites

In any election where it is necessary to have more than one polling site,
the following procedures apply.

1 The DLR requests the employer to prepare the eligibility lists with the
names and addresses of eligible voters for each specific site. Voters
cast their ballots once, in only one of the sites.

1 The Notice of Election informs voters at which site they should cast
their ballots.

i If voters appear at the wrong location, they are permitted to vote under
challenge. The DLR agent challenges the voter because his/her
name is not on the eligibility list for that location.

0. Observers

Each party may pick an observer to the election. The parties should

avoid picking a supervisor or manager because they may intimidate the

employees. Should a party insist on an observer that may be viewed as
intimidating, the election proceeds, but the DLR agent advises the party
that its observer may constitute grounds for objections to the election.

p. DLR Agent Responsibilities

The DLR agent who conducts and oversees the election has the following
responsibilities:

1 Maintain order and laboratory conditions at the election site.

1 Instruct observers.

1 Preserve the secrecy of the voting process.

1 Attempt voluntary resolution of voting disputes.

1 Remove unruly observers and voters.

1 Open and close the polls and also change conditions of the election

should the need arise.
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Pre-Election Conference

The DLR agent usually arrives at least one-half hour prior to the opening
of the polls to inspect the polling area to ensure that laboratory conditions
are maintained throughout the conduct of the election. The agent also
meets with the parties and their observers to check for changes in the
voting list, instructs the parties and answers any questions, sets up the
voting booths, and seals the ballot box. The agent may ask the parties
or their observers whether they anticipate any challenges to the voter
eligibility list and may attempt to resolve them before the election.

Setting Up the Election Site

The polling area is set up to protect the secret ballot election objectives.
Voting booths are used so that the voter may mark his/her ballot in
secrecy. ldeally, the voting area is one where access may easily be
controlled. In determining the location of voting booths, check off tables,
and entrances and exits from the voting area, the DLR agent tries to avoid
any situations where voters who have already voted pass by those
waiting to vote. Observers whose function is to identify voters and check
their names off on the eligibility list are seated with the DLR agent in an
area where the voters must pass in order to vote.

Role of the Observers

DLR agents and the partiesd observer
observer is given a copy of the DLRDO
agent explains these requirements. Observers are instructed not to
communicate directly with voters and not to electioneer in the immediate

area of the polls. All challenges are directed to the DLR agents. The
observers may bring a list of voters whom they challenge, but this is the
only document , ot her than tiseseddd RO s
check off voters. The observers are instructed that the voting list DOES

NOT leave the table at any time and is collected at the conclusion of the
election.

Opening the Polls

Prior to the opening of the polls, if the parties cannot agree on an official
time piece, the DLR agent selects a clock or watch as the official
timepiece. The agent may permit voters to line up in an orderly fashion
prior to the opening of the polls. Voters are reminded to have their photo
identification ready to show to the DLR agent. At the appointed time,
according to the official timepiece, the agent announces that the polls are
open and asks all unauthorized persons to leave.
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Late Opening of the Polls

If the polls open later than the scheduled polling time, the DLR agent
notes the time and whether any voters have left the polling area due to
the delay. The agent should write a statement explaining the reason(s)
for the late opening of the polls and have the observers sign it. Unless
the parties stipulate in writing, the DLR agent does not extend the closing
time because the polls opened late.

Electioneering

The DLR agent removes all campaign literature from the polling area. No
electioneering is permitted in the voting area during voting hours,
including conversations between voters or between the observers and
the voters. Observers may not wear any kind of button or insignia that
relates to the election.

Conduct of the Polling

As voters approach the check off table, the DLR agent, not the observers,
ask the voter for his or her name and for identification. The observers are
entitled to inspect identifying material. If there is no question of eligibility,

the observers for each party may check of f t he voteros
copies of the eligibility list. The DLR agent then hands the voter a ballot
and instructs them on voting procedures.

Spoiled Ballots
If a voter marks his/her ballot in error, the ballot contains instructions that
the voter return the ballot to the DLR agent for a new ballot. The DLR
agent destroys the "spoiled” ballot in the presence of the observers.

Challenged Ballots

The DLR agent or an observer for any party may challenge the eligibility
of any voter. All challenges are directed to the DLR agent.”’

DLR Challenges
The DLR agent challenges any voter whose name does not appear on

the eligibility list but who appears at the polls to vote.”® The parties may
not ask the DLR agent to make challenges on their behalf.

7456 CMR 14.12(2).

8 Town of Whitman, 16 MLC 1248 (1989).
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aa. Party Challenges and Standard for Eligibility

Observers seeking to challenge the eligibility of a voter must do so at the
time the person's name is announced and the voter receives a ballot. No
challenge is accepted after the ballot is cast, or once the polls are
closed.” The reason for the challenge is stated when the challenge is
made and marked on the challenged ballot envelope by the DLR agent.
A party who fails to make challenges at the proper time cannot remedy
its oversight by raising the challenge as an objection to the election.

An employee who has a reasonable expectation of continued
employment on the eligibility cutoff date set forth in the consent election
agreement or direction of election is eligible to vote. This includes
employees who were ill, on vacation, or temporarily laid off. Employees
who have quit or been discharged for cause prior to the election date are
not eligible to vote.

bb. Challenge Ballot Procedure

When an Observer challenges a voter, the DLR agent notes on the
challenge ballot envelope the job title, work location, and reason for the
challenge. The name of the challenged voterisn ot ed on t he DLRC(
copy of the eligibility list. The agent informs the voter that: 1) one of
more of the parties to the election has challenged his/her eligibility; 2)
his/her ballot is placed in an envelope having a perforated stub; 3) if
counting the challenged ballots is necessary to determine the outcome
of the election, the information on the stub is used to determine eligibility;
4) if it is found that the voter is not eligible, the ballot is destroyed
unopened. The DLR agent then gives the voter a ballot and a challenge
envelope and directs the voter to go to the voting booth, mark his/her
ballot, fold the ballot, insert it in the long part of the envelope, seal the
envelope, and drop it in the ballot box.

cc. Security of the Ballots

Al l ball ots remain in the DLR agent 06s
agents may handle blank ballots. All voters must place their ballot in the
ballot box themselves. When there is more than one polling time or more
than one polling site, the DLR agent secures the ballots by: 1) sealing
the ballot box with tape and having each of the parties present sign
across the tape; 2) sealing the blank ballots in the election envelope; and
3) taking the sealed ballot box and sealed election envelope and
maintaining it in his/her possession at all times.

9 City of Springfield, 24 MLC 109 (1998).
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ee.

gg.

Language Problems During Voting

If voters need translation services, the DLR agent instructs the translator
to read only the information on the ballot, and, if necessary, the Notice of
Election to the voter. However, the translator is not permitted to
accompany the voter to the voting booth or to mark the ballot for the voter.

Disabled Voters

If a voter is disabled and unable to vote without assistance, the voter is
permitted to have someone accompany them to the voting booth and
assist them if necessary. If a disabled voter needs assistance and does
not have someone to accompany them to the voting booth, the DLR
agent may assist the disabled voter after notifying the observers.
However, neither the parties nor their observers are allowed to assist a
voter to mark the ballot.

Closing the Polls

The DLR agent notifies the observers a few minutes prior to the close of
the polls of the amount of time remaining for voting and that all persons
currently in line will have the opportunity to vote. The agent closes the
polls early if all eligible voters have cast a ballot and the parties consent

in writing. The agent closes the
cl osed. o A | at e doed natreitend tiee timetfan woting, | e c t i

unless the parties stipulate in writing to extend the hours of the election.
After the agent announces the end of the polling time, the DLR agent
does the following:

9 If the ballots are not counted on-site, secure and seal the ballot box
in the presence of the observers.

1 Ask the observers to sign the Certification of Conduct of Election.

1 Attempt to get a written agreement from the parties resolving any
challenges prior to opening the ballot box. A party may withdraw any
challenge before the ballots are counted.

1 Explain the ballot tabulation procedure.

Ballot Tabulation

After all attempts to resolve the challenges have been exhausted, the
tallying process begins.
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2)

3)

4)

5)

Preparation for Ballot Tabulation

If the election has been run at multiple polling sites or times, the DLR
agent does not begin the ballot tabulation until all ballot boxes have
arrived. The agent has all parties inspect the tape covering the ballot
box to ensure that the seals are not broken. After inspection, the
agent opens the ballot boxes and separates the challenged ballot
envelopes from the other ballots. Any resolved challenges are
opened and intermingled with the other ballots.

Observers

Each party is permitted one observer at the count. The DLR agent
allows spectators to observe the tabulation of the ballots from a
reasonable distance.

Tabulation Process

For elections with over 50 voters, the ballots are arranged in blocks
of 50 ballots each and numbered sequentially. The DLR agent
recounts the ballots in the block to ensure that there are 50. After a
block is counted, each ballot is turned over, examined by the agent,

and called for one of the choices ¢

Avoid. o T h eoterimudt ke rwléarlyeviderit. h e v
Tabulation in Special Elections

In a Globe ballot election for professional employees, the self-
determination question is counted first. Ballots with two questions are
separated from those with a single question. If the DLR
simultaneously conducts an election for two separate bargaining
units, the ballots for each unit are different colors. The DLR agent
sorts the ballots by color, with the ballots face down, and then counts
them.

Protested Ballots

Only the DLR agent calls the ballot. If the DLR agent cannot identify
or determine the voterods intent,
the call is made, the agent lays the ballot on the count table face up
and allows sufficient time for the observers to see how it is marked.
I f an observer believes that the
intent, the observer may protest. The back of the ballot will then be
Astampedo or marked with the fol

1 The name of the party protesting the ballot.

1 The reason for the protest.
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1 The choice for which the ballot was called.
1 The choice for which the protesting party wants the ballot called.

f The number of the block of ballots from which the ballot came, if
applicable.

The protested ballot is then set aside. The DLR agent marks the tally
sheet with the choice called by the agent and a notation that the ballot
is protested.

6) Post-Tabulation Process

After the tabulation process has been completed, e a ¢ h pdchieft y 6 s
representative signs the Official Tally of Ballots. The DLR agent
retains the original and provides a copy to each party. To be certified
as the exclusive bargaining representative, an employee organization
must receive a majority of the valid votes cast in an election. If the
results of the election are determinative and not affected by
challenged or protested ballots, the ballots are sealed in an envelope
containing the case name and number, the date of the election, and
the tally. If challenges and protests are sufficient to affect the
outcome of the election, these ballots are segregated and placed in a
sealed envelope along with all copies of the eligibility list used at the
election.

hh. Mail-Ballot Elections
In many cases, the DLR determines that a mail ballot election is more
appropriate than an on-site election. The procedures in a mail ballot
election differ from an on-site election.
1) Mailing Process
a) Ballot and Instructions
Each envelope includes a ballot, a ballot envelope, a return
envelope and voter instructions. The label on the reverse side of
the return envelope also contains a code to help identify the voter
and expedite the verification process.
b) Mailing Period
At least 2 %2 weeks are allotted for the voters to receive and return

their ballots. This permits an adequate time for delivery and return
of initial, as well as secondary ballots.
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4)

Election Questions

At least one DLR employee is available to answer phone calls about
the election at the time designated on the Notice of Election.

Mail Related Problems
a) Failure to Receive a Ballot

Employees who call the DLR to report that they have not received
a ballot are placed on color coded lists (with corresponding mailing
| abel s) . The call ersd names,
are recorded. Different color codes are used to distinguish
between: 1) employees who are on the eligibility list but who did
not receive a ballot; 2) employees whose ballot was destroyed;
and 3) individuals who are not on the eligibility list, but who believe
that they are eligible to vote.

b) Undeliverable Ballots

Each day a DLR agent picks up ballots that have been returned to

addr

t he post of fice and marked dAundel

address or name, or where the address is incorrect. A list of
undeliverable ballots is compiled and given to the parties to correct
or amend. New ballots are sent immediately to those individuals
whose ballots have been returned.

Prior to the Mail Mailing Period Closing

Before the mail period closes, a DLR agent contacts the parties and
informs them of their opportunity to have an observer at the count and
to inform them of the time and date on which the agent will pick up
the ballots at the post office, so that the parties may accompany the
agent if they so desire. In addition, the DLR agent explains how the
ballots are verified, sorted, and counted. The parties submit the
names of the observers to the DLR agent in writing.

5) Ballot Tabulation

1 Sorting

Using a numerical code, the ballots are sorted at the counting
tables.
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9 Verification

Each envelope is checked for a signature that matches the name
on the label. Any challenged vote is set aside. Every color coded
ballot is automatically challenged by the DLR agent. In the event
both the original and duplicate ballots are received, only the ballot
the DLR sent first is counted. If two ballots are returned in one
envelope, both ballots are challenged. If the parties agree, one is
counted, provided the secrecy of the ballot is maintained.
Duplicate ballots that are not counted are not entered in the tally
as challenged or voided ballots, but preserved for display to the
parties as duplicates. The stubs of the envelope or postmark are
returned and attached to the duplicate ballot. All envelopes
without signatures are void. An envelope with a signature different
from the mailing label is acceptable provided the name is not
substantially different (i.e., Jack Douglas, signed, although label
reads John Douglas). Any ballot that identifies the voter is void.

9 Tabulation Process

The verified envelopes are mixed after the DLR agent tears off the
signature and label sections. The envelopes are slit and the
ballots are placed faced down in blocks of 50. DLR agents call
and tabulate the ballots. The intent of the voter must be clearly
evident. The parties may protest any ballot where the intent is
unclear. If the DLR agent cannot identify the intent of the voter,
the agent declares the ballot void. The tallies are placed on sheets
in the blocks of 50. The DLR agent announces the result when
the tabulation process is completed.

Post-Election Procedures
There are three kinds of post-election issues that may determine the
outcome of the election: 1) protested ballots; 2) challenged ballots; and

3) objections to the conduct of the election or to campaign conduct
affecting the outcome of the election.
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1) Protested Ballots

If the parties are unable to resolve protested ballots before the ballot
count and those votes determine the election outcome, the DLR
schedules a conference with the parties as soon as possible after the
election. At the conference, the protested ballots are numbered with
copies given to all of the parties. The parties are allowed seven days
to submit a statement of position about the protested ballots. If
objections and challenges are also pending, the time for submission
of the parties' positions is extended until the close of the investigation
into those matters. After the DLR receives the parties' positions, the
DLR decides whether any of the protested ballots are counted.

2) Challenged Ballots

If the number of challenged ballots is sufficient to determine the
outcome of the election, within seven days after the tally of the ballots,
each party must file a position statement with the DLR concerning the
eligibility of each challenged voter.8° The DLR reviews the consent
agreement or direction of election, the notice of election, and the
parties’ position statements to decide whether to reject the challenged
ballots or schedule a hearing. If any challenge presents no factual
dispute, is frivolous, or has already been determined by the DLR, the
challenge is denied without a hearing, and the ballot counted if
required to determine the outcome of the election. If the challenge is
clearly valid, as determined by the election documents or prior
decision, the challenge is allowed without a hearing and the ballot is
destroyed unopened.

Objections to the Election

Objections are complaints by one or more of the parties that a DLR agent
or one of the other parties to the election engaged in conduct that
prevented a fair election. Within seven days after the tally of the ballots,
any party to an election may file objections to the conduct of the election
or to conduct affecting the result of the election.®! The objections must
include a statement that describes the objectionable conduct, including
the nature of the conduct, the identity of persons involved, and the date,
time, and place of the alleged conduct.?? Requests to amend objections
must conform to the evidence and may not raise additional allegations.
If another party objects to a requested amendment, the DLR rules on
whether to allow the amendment.

80456 CMR 14.12(2).

81 456 CMR 14.12(3).

82 456 CMR 14.12(3).
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1) Objections Investigation and/or Hearing

After the DLR receives objections and the other parties' responses to
the objections, the DLR determines whether the objections merit
further proceedings.23 The DLR may dismiss some or all of the
objections if it does not find probable cause to believe that the alleged
conduct occurred or that the alleged conduct materially interfered
either with the conduct of the election or with the results of the
election.8 If the DLR concludes that probable cause exists, it
investigates further or schedules a hearing to take place before a DLR
agent. In addition to the documents identified in 456 CMR 14.08 and
14.09, the record in an objections hearing, should the DLR order that
one occur, is the statement of objections or the statement concerning
the eligibility of challenged voters, the responses and the tally of
ballots.8 If there are undisputed material facts, the DLR may issue a
decision without further fact-finding.¢

If, after hearing, the DLR finds that the objections have merit, it sets
aside the results of the election and directs that the election be re-run.
However, if the DLR concludes that the objections are without merit,
it issues a Certification of the Results of the Election.

The DLROs objections and chall enges
not subject to appeal to the CERB or to the courts.

See the Summary of Law Section llI(E)(5)(d) for objectionable
conduct examples.

kk. Runoff Elections

When there are three or more choices on the ballot and none of the
choices on the ballot receives a majority of the valid votes cast, a runoff
election is required. The DLR does not conduct a runoff election while
objections to the election are pending.” The DLR does not conduct a
second runoff election absent evidence that it would produce different
results.®

83 456 CMR 14.12(3).
84 456 CMR 14.12(3).
85 456 CMR 14.12 (5).
86 456 CMR 14.12(3).
87456 CMR 14.13(1).
88 456 CMR 14.13(1).
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1)

2)

3)

Voter Eligibility

Unless the DLR determines otherwise, employees who were eligible
to vote in the initial election are eligible to vote in the runoff election.8®

Ballots

The two choices on the ballot that received the highest total of votes
in the original election are on the run-off election ballot, whether those
choices were employee organizations or no union.%

Scheduling

A runoff election is held as soon as possible after the first election,
but is not scheduled during the seven-day period during which a party
may file objections to the conduct of the election. Usually, runoff
elections are conducted at the same location and during the same
hours as the original election.

Re-Run Elections

The DLR conducts a Re-Run Election in each of the following
circumstances:

)l

1)

2)

There were two or more employee organization choices on the ballot
and the votes were equally divided among the employee
organizations.

The number of ballots cast for one choice equals the number for
another choice but less than the number for a third choice (which did
not receive a majority of valid votes cast).

The DLR set aside an election because of objectionable conduct.®*
Eligibility Cut- Off Date

The eligibility cut-off date for the re-run election is specified in the
Direction of Election and is usually the last day of the payroll period
that precedes the Direction of Election issuance date.

Voter Eligibility

A new eligibility list is required for the re-run election.

89 456 CMR 14.13(2).

90 456 CMR 14.12(3).

91456 CMR 14.14(1).
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3) Election Notice

If a re-run election is the result of objectionable conduct by one of the
parties, the DLR has discretion on whether to state this fact in the
Notice of Election.

4) Run-off and Re-run Elections Procedures

Any employee organization on the ballot of a re-run election must
receive a majority of the votes cast to be certified. A re-run election
may result in a subsequent runoff election.

Election and tabulation procedures for a re-run election are the same
as for any other election. See Section II(B)(6). Objections are filed,
following the same standards and procedures for a regular election.
See Section 11(B)(6)(j)).

mm. Certification

nn.

00.

When a labor organization wins an election, the DLR certifies that it is the
exclusive bargaining representative of the unit.

Reinvestigation of Certification

The DLR retains the right for good cause shown to reinvestigate any
matter concerning any certification it issues and after an appropriate
hearing, may amend, revise, or revoke such certification.®?

Revocation of Certification

The DLR revokes a | abor organi zationds
decertification election.

The DLR also revokesa | abor organi zationo
organization requests this in writing accompanied by a statement that the
labor organization disclaims all interest in continued representation of the
bargaining unit. A copy of the request must be served on the employer
of the bargaining unit.%

92 456 CMR 14.15.

93456 CMR 14.16.
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7. Clarification/Amendment Petitions (CAS)
a. General Information

An employer or labor organization can file a Clarification and Amendment
Petition (CAS) to clarify whether particular employees are included in or
excluded from an existing bargaining unit.

The information that an employer or labor organization must include in a
CAS petition is specified in 456 CMR 14.02(2) and 14.03(2). An
individual employee has no right to file a CAS petition.®* Any CAS petition
found to raise a question of representation must be dismissed and the
question of representation addressed by filing a representation petition.

b. Timeliness

CAS petitions that seek to accrete or sever positions that were in
existence prior to the execution of a current collective bargaining
agreement must be filed during the time for filing a representation petition
unless the other party agrees to waive the contract bar and submit the
issue to the DLR. However, CAS petitions seeking to accrete or sever
newly-created positions of positions whose duties have been
substantially changed from the bargaining unit may be filed at any time.®®

c. Parties

Normally, the only parties to a CAS petition are the employer and the
certified or recognized employee organization. In certain cases,
however, other employee organizations may have an interest, or claim
the same employees sought by the petition. When identified, those
employee organizations are notified immediately and added to the
interested parties list. No showing of interest is required for CAS
petitions.

d. Procedure
After the DLR receives the CAS Petition, it assigns a Hearing Officer to

investigate the Petition and sends a letter to the parties providing them
with two options for case processing.

94456 CMR 14.04(2).
% 456 CMR 14.06(1)(b).
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1) Option 17 Traditional Approach

Parties must schedule a conference at the DLR for mediation and
investigation. Parties must confer and provide three dates in the
quarter provided from which the DLR picks the conference date. Prior
to the conference and no later than seven days before the conference,
the parties must confer and e-file the following documents to the DLR:

i Position papers including facts and arguments regarding the
disputed unit placement issues.

1 Sworn affidavits from those with first-hand knowledge supporting
any facts included in the position paper.

1 Petitioned-for position(s) job description(s), or if none exists, the
most recent job posting, including actual duties, qualifications,
hours, supervision exercised and received. A statement
explaining if the parties agree to accuracy of the job description
and, if not, identifying areas of disagreement.

1 The date the position was created.

1 An organizational chart showing the position.

1 Alist of all bargaining unit titles.

1 A copy of the most recent collective bargaining agreement.

Parties coordinate document production to avoid submitting duplicate
copies and to clarify areas of disagreement. They then serve the
other party with copies of all materials submitted to the DLR.

Parties should bring decision-makers to the conference in order to
participate in mediation. If the parties are unable to resolve the
dispute, the Hearing Officer holds the conference in order to clarify
the issues raised in the position papers and submitted documents.
The Hearing Officer may ask the parties to submit additional
documents after the conference.
parties are allowed to briefly present argument concerning their
positions.
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After the Hearing Officer revi

information presented at the conference, the Hearing Officer
determines if there are disputed material facts. If the Hearing Officer
determines that there are no disputed facts, the Hearing Officer
issues a notice to the parties to show cause why the case should not
bedecded based on the partiesd su
generally is sent to the parties within two months of the conference.

The CERB reviews the show cause responses and either issues a
deci sion based on the parti sté
Hearing Officer to hold a hearing to resolve any material disputed fact.
Generally the CERB issues its decision within one month of receiving
the show cause responses. If there is a hearing, it is conducted as
other representation case hearings are conducted. See Section
[1(B)(4) and 456 CMR 14.08(2) for further information.

Option 2 7 Expedited Hearing

This option provides the parties a decision within forty-eight hours of
the Hearing but only is used in the following circumstances.

1 The parties mutually elect this procedure and sign an agreement
prepared by the DLR describing their agreement.

1 Parties agree to waive any and all rights of appeal to the CERB,
the courts or by testing certification.

Once the agreement is signed, the DLR expeditiously schedules the
hearing and a Hearing Officer issues a brief decision within 48 hours
of the hearing.

C. Arbitration and Mediation Services

1.

Interest Mediation Services

Municipal Police and Fire procedures are discussed separately below under
JLMC Process.
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a. Filing the Petition
1) The Form

Petition for Mediation and Fact-Finding (Petition) forms are available
on the DLR website (www.mass.gov./lwd/labor-relations/). Parties
may file jointly or unilaterally.’® The Petition must be entirely
completed, including Petitioner name and address, Certification of
Service (for unilateral petitions), date and signature.

2) Filing Fee

The filing fee for a Mediation Petition is currently $1,000. The cost is
equally divided between the parties.®’

b. DLR Initial Steps 7 Scheduling the Initial Investigation/Mediation

After the DLR receives a Petition, it dockets it and assigns a case number and mediator.
The DLR then sends the parties a letter informing them of the mediator assignment and
the procedure to schedule the initial investigation/mediation. The mrties are requiredo
confer and agree to three proposed dates for the initial investigation/mediatiomhat fall within 45 days
of the date of the docketing noticeThe Petitioner isrequired to notify the DLRof those dates within
fourteen days of the date of the docketing noticelf the petition is filed jointly, either party may notify
the DLR of the three dates agreed upon by the partlésfter reasonable attempts to secure dates, the
Petitioner notifies the DLRthat the parties are unable to agree on a date to schedule the initial
investigation/mediation, the DLR will deedue the initial investigation/mediation and notify the parties
of same. If the Petitionerfails to submit dates or submit a written statement explaining why it has been
unable to submit mutually agreed upon dates, the Petition will be dismissal, absent extraordinary
circumstances.

The mediator assigned to the case will make every effort to schedule the initial investigating/mediation
on one of the days agreed upon by the parties.
The DLR promptly bills the parties if the filing fee has not been paid at the time of filing.

c. Mediator Confidentiality
The mediator is not required to disclose any files, records, documents,

notes, or other papers or be required to testify with regard to any
information obtained while functioning as a mediator.®®

%456 CMR 21.03.
97 456 CMR 21.05(5).
% 456 CMR 21.02.
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d. Mediator Role

Attheme di at or 6s first meeting withs the
whether the parties have negotiated for a reasonable period of time and
whether an impasse exists. If the mediator determines that impasse does

exist, the mediator sets up additional meetings for the purpose of helping

the parties break the impasse in negotiations.

The mediator may order the parties to bring individuals who have the
authority to settle a collective bargaining agreement to all mediation
sessions.%®
The mediator retains ultimate control over mediation scheduling.

e. Mediator Report to the DLR Director
After concluding mediation, the mediator reports to the DLR Director
(Director) t he status %% fThe médmtoropar t i
confidential report includes the following:

1 The number of mediation sessions.

1 A brief description of the unresolved issues which existed at the
beginning of mediation.

1 A statement of issues that have been resolved through mediation
and a statement of issues that remain unresolved.

1 A recommendation as to whether the DLR Director should invoke
fact finding.

f.  Designation of a Fact-Finder

(@}
(72}
—
D

I f, after reviewing the mediator
impasse continues to exist and that further mediation is unlikely to resolve
the matter within a reasonable period of time, the DLR notifies the parties
of its conclusion and of its decision to institute fact-finding. This
notification letter also provides the parties with the names of seven
randomly chosen fact-f i nder s f r o m-fihdardist. OheRelter f a c t
asks the parties to return the list within ten days, striking no more than

three names and ranking the remaining names. After the DLR receives

the parti esod r an Kk isnagnstch thelpreferdhteRfeach t e mp t
party. If a party fails to provide the ranking within ten days, the DLR

assumes that all persons named on the list are acceptable.%*

99 456 CMR 21.06.
100 456 CMR 21.08.
101 M.G.L. c. 150E, Section 9; 456 CMR 21.09.
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Fact-Finder Appointment

Once the DLR receives the p ar t iHfiedsrGankingsgit attempts to

match their preference. The DLR thencontactst he parti esd pr e
finder to make sure the fact finder is available and not disqualified. A fact

finder is disqualified if he/she has represented a party to the case within

the last 12 months.1%> The DLR also asks the fact finder to disclose to

the DLR and the parties any circumstances likely to create a presumption

of bias or which the fact-finder believes might disqualify him or her as an

impartial fact-finder.

The DLR sends the fact finder an appointment letter, explaining the
process and reminding the fact-finder to transmit his/her findings and any
recommendations for the resolution of the impasse to the DLR and to
both parties within 30 days after the record is closed.

Fact Finder Costs

The cost for fact-finding is equally divided between the parties unless
they agree otherwise. The parties must make payment directly to the
fact-finder. The fact-finder sets his/her fee directly with the parties.
Fact-Finder Role

The fact-finder has authority and responsibility for the fact-finding
proceedings, and sole discretion in deciding any issues of procedure.
The fact-finder immediately advises the DLR if a work stoppage has
occurred or is imminent. The fact-finder has authority to mediate the
dispute. Fact-finding and mediation are not open to the public.103
Fact-Finder Hearing

Detailsofafact-f i nder 6 s hear i ndg6 CMRB1.1d.escr i b e c

Fact-Finder Report

Details concerning the fact-f i nder 6s report (rddort)
CMR 21.14. The report remains private while the parties attempt to reach

an agreement after receiving the report. If the impasse remains
unresolved ten days after the DLSRO&s r
it public. Accordingly, if asked about the report or for a copy of the report,

after ten days, the DLR makes it available.

102 456 CMR 21.09(4).

103 456 CMR 21.12.
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Post Fact-Finding Mediation

If the parties are unable to reach agreement after the fact-finder issues
his/her report, the DLR mediator contacts the parties and schedules
additional mediation to assist them in resolving the dispute. The mediator
notifies the Director within 30 days whether any additional mediation is
likely to resolve the impasse. If the DLR Director believes that no
additional mediation will resolve the impasse, the mediator no longer
works with the parties on the impasse.

Certification of Completion of the Collective Bargaining Process

Either or both parties may request that the Director certify to the parties
that the collective bargaining process, including mediation, fact-finding,
or arbitration, if applicable, has been completed. This is in the form of a
motion or letter.

If the Director determines that the dispute resolution mechanisms
provided for in M.G.L. c. 150E, Section 9 have been exhausted, the
Director certifies to the parties that the collective bargaining process has
been completed.

2. Grievance Mediation Services

a.

Services Provided

The DLR offers grievance mediation services to public sector and private
sector parties. Generally, parties using DLR services have agreed in
their collective bargaining agreement to DLR grievance mediation
services, though parties may also agree to request DLR grievance
mediation services even if their contract does not specifically provide for
this.

Initiating a Case

1) Filing the Petition
A party seeking grievance mediation must file a Petition for Grievance
Mediation (OGM Petition). Forms are available on the DLR website.

(www.mass.gov./lwd/labor-relations/). A party making such a request
must file a petition in accordance with 456 CMR 12.12 .

2) Filing Fee

The filing fee for an OGM Petition is currently $300.00. The cost is
equally divided between the parties.'%*

104 456 CMR 22.04(2).
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DLR Initial Steps

The DLR assigns the OGM Petition a case humber and mediator. The
DLR then sends the parties a letter informing them of the mediator
assignment. The mediator contacts the parties within five days to
schedule mediation sessions.

Mediator Confidentiality

The mediator is not required to disclose any files, records, documents,
notes, or other papers or be required to testify with regard to any
information obtained while functioning as a mediator.1%® No discussions,
offers of compromise, or proposed settlements generated during a
grievance mediation are admissible as evidence in an arbitration
proceeding.

Mediator Role

The mediator decides whether to hold separate or joint conferences in an
attempt to assist the parties in reaching a voluntary settlement of the
dispute prior to grievance arbitration. An agreement to mediate does not
alter a scheduled arbitration date unless both parties agree to do so.

3. Grievance Arbitration Services

a.

Services Provided

The DLR offers grievance arbitration services to public sector and private
sector parties. Generally, parties using DLR arbitration services have
agreed to use the DLR in their collective bargaining agreement, though
parties may also agree to request DLR arbitration services even if their
contract does not specifically provide for this.

Initiating a Case
1) Filing the Petition

An employer or labor organization, or both, may petition the DLR to
initiate grievance arbitration using the DLR arbitration form. Forms
are available on the DLR website. (www.mass.gov./lwd/labor-
relations/). A party seeking arbitration must file a petition in
accordance with 456 CMR 12. 12.

105 456 CMR 22.02.
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2) Filing Fee

The filing fee for arbitration services is currently $1,000 for public
sector parties and $1,500 for private sector parties. The cost is
equally divided between the parties.

DLR Initial Steps

When the DLR receives the petition, the docketing staff assigns the
petition a case number. The Director, or her designee, then classifies the
petiti on us Arbitgation mpact BihalRsis System, discussed
below.

Classification of the Petition

Arbitrations are scheduled on a priority system, in much the same way
as the DLR processes its unfair labor practice cases. This enables the
DLR to provide more efficient scheduling to parties. Arbitration Impact |
cases are those involving terminations, suspensions of five (5) days or
more, layoffs, class action cases, and any case affecting the health and
safety of employees. These cases are scheduled for hearing within one
to three months, depending on the level of urgency, and it is anticipated
that the decision generally issues within one month from the date that the
partiesd briefs are received. The
II, and are scheduled within three to six months. Itis anticipated that the
decision generally issues within three months from the time that the
partiesd briefs are received.

Mediation

A mediator is assigned to all Impact | cases to assist the parties in
resolving the underlying grievance. After the DLR sets an arbitration
date, a mediator contacts the parties to discuss mediation. Mediators are
also available for Impact Il cases at the request of the parties.

Notice to Parties of Pending Petition

After the DLR dockets and classifies the petition, the DLR notifies the

parties of the pending petition, its Impact Analysis classification and the
scheduling procedures.
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1) Impact | scheduling procedures

The parties are required to confer and agree to three proposed dates
for the arbitration hearing that fall within the assigned quarter. The
petitioner must provide the dates within fourteen days of receiving the
DLR notice. If the petitioner fails to submit dates or submit a written
statement explaining why the parties have been unable to submit
mutually agreed upon dates, the petition is dismissed, absent
extraordinary circumstances.

2) Impact Il scheduling options
1 Option one i traditional arbitration

The parties are required to confer and agree to three proposed
dates for the arbitration hearing that fall within the assigned
quarter. The petitioner must provide the dates within fourteen
days of receiving the DLR notice. If the petitioner fails to submit
dates or submit a written statement explaining why the parties
have been unable to submit mutually agreed upon dates, the
petition is dismissed, absent extraordinary circumstances.

1 Option two 1 general expedited procedure

Parties are given the option to utji
procedure that moves an Impact Il case to the front of the calendar
and provides the parties an immediate decision after the
arbitration hearing. In order to participate in this program, both
parties must agree to the process set out in a General Expedited
Arbitration Agreement (Agreement). If both parties agree to the
terms, the parties are asked to sign, date and return the
Agreement to the DLR with three proposed hearing dates within
the assigned quarter. This is a summary of how the expedited
arbitration procedure works:

o The arbitration hearing takes seventy minutes: the labor
organization and the employer each receive up to twenty five
minutes to present their positions and ten minutes for rebuttal.
Time frames may be extended atthe ar bi t r at or 6 s di
There are no cross examination; however, either side may ask
clarification questions through the arbitrator.

o Each party should bring one person to present the case and
one additional representative. The employer and/or the labor
organization may request the attendance of other necessary
witnesses, and the arbitrator will not unreasonably deny such
requests.
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o The employer and/or the labor organization may submit a
written position statement of not more than five pages to the
arbitrator before the arbitration.

o The ar bitr snhomo@thanhnegpage in length and
is transmitted to the parties the next regular business day.

o The arbitratordéds Award is fi
there is norightto appealthear bi t r at or 6 s de
or tribunal. The Award does not set precedent.

o Both parties have, either present at the arbitration hearing or
immediately available by phone, a person(s) with full
settlement authority in the event a settlement is proposed.

Arbitrator Appointment

The DLR Director appoints a single arbitrator who hears and determines
the case on one of the dates provided by the parties. All pre-arbitration
hearings and motions and issues are directed to the appointed arbitrator.

Subpoenas

Any party may request a subpoena from the arbitrator to compel the
attendance of witnesses, or the production of documents. A request for
a subpoena is allowed unless it is overbroad, oppressive, or otherwise
legally defective. The party requesting the subpoena is responsible for
service of the subpoena.

Hearing

The arbitrator has authority and responsibility for the conduct of the
arbitration proceedings and has sole discretion in deciding any
procedural issues. For further information about the arbitration hearing,
see 456 CMR 23.07.

Arbitration Awards

In Impact | cases, the arbitrator generally issues an Award within one
month from the time briefs are submitted. In all other cases, the arbitrator
generally issues an Award within three months from the time briefs are
submitted.
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k. Clarification, Modification or Award Correction

1) Ajoint request for clarification, modification, or correction of an Award
must be submitted to the DLR within 14 days after the parties have
received the Award. The arbitrator promptly determines whether to
grant the request and notifies the parties in writing of the decision.

2) A unilateral request for clarification, modification, or correction of an
Award must be submitted to the DLR within 14 days after the parties
have received the Award. Such a request must be served upon the
opposing party in accordance wW®th tnh
The opposing party must respond within seven days of service. The
arbitrator promptly determines whether to grant the request and
notifies the parties in writing of the decision.

l. Publication of Award and Opinion

The arbitratorés Awar ds traated as@pubhci on  (
record. The DLR publishes arbitration decisions. If either party to the
proceeding gives written notice to the DLR within 30 days that it objects

to publication, the DLR considers such requests and notifies the parties

within 30 days of its decision.

D. The Joint Labor Management Committee
1. Services Provided

Collective bargaining disputes involving municipalities and their police officers

and fire fighters (police and fire) are subject to the Joint Labor Management

Commi tteeds procedures. | t ipdicearide i nt
fire. While parties use the same DLR mediators in an attempt to break
successor collective bargaining impasse, the JLMC has its own procedures

outlined in Chapter 589 of the Acts of 1987 and the Rules enacted pursuant

to the statute. One major difference in JLMC cases is that parties unable to

break an impasse will be ordered to arbitration.

106456 CMR 12.02.
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2. Initiating a Case

a.

Filing the Petition

When parties in municipal police or fire negotiations believe that they
have reached an impasse in negotiating a collective bargaining
agreement and think mediation is warranted, either or both parties jointly
may file a petition requesting that the JLMC intervene and assist. One
or both of the parties must believe that the process of bargaining has
been exhausted in order to file a petition. The JLMC Petition form is
available on the DLR website. (www.mass.gov./lwd/labor-relations/).

DLR/JLMC Initial Steps i Scheduling the Initial Investigation/Mediation

After the DLR/JLMC receives a Petition, it dockets it and assigns a case
number and mediator. The DLR/JLMC then sends the parties a letter
informing them of the mediator assignment and the procedure to
schedule the initial investigation/mediation. The parties are required to
confer and agree to three proposed dates for the initial
investigation/mediation that fall within 45 days of the date of the
docketing notice. The Petitioner is required to notify the DLR of those
dates within fourteen days of the date of the docketing notice. If the
petition is filed jointly, either party may notify the DLR/JLMC of the three
dates agreed upon by the parties. If after reasonable attempts to secure
dates, the Petitioner notifies the DLR/JLMC that the parties are unable to
agree on a date to schedule the initial investigation/mediation, the
DLR/JLMC will schedule the initial investigation/mediation and notify the
parties of same. If the Petitioner fails to submit dates or submit a written
statement explaining why it has been unable to submit mutually agreed
upon dates, the Petition will be dismissed, absent extraordinary
circumstances.

The mediator assigned to the case will make every effort to schedule the
initial investigating/mediation on one of the days agreed upon by the
parties.

3. First Meeting (Investigation and Certifying the Issues)

The mediator meets with both parties in an attempt to resolve the outstanding
issues or to assist the parties in narrowing the issues separating the parties.
One of the important roles for the mediator is to identify the issues that the
parties have bargained about and over which they are at impasse. This is
known as certifying the issues. Parties will often raise different issues during
the mediation process, but the JLMC holds the parties to these identified
issues as the JLMC process progresses.
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4. Jurisdiction

If the parties cannot resolve the dispute through the mediator or through
continued negotiations on their own, the mediator requests that the JLMC take
jurisdiction of the dispute. The mediator makes this recommendation at a
JLMC meeting. The JLMC generally meets twice a month and posts the cases
it expects to discuss on the DLR and JLMC websites in accordance with the
Open Meeting Law.

If the JLMC votes to take jurisdiction, it then assigns two volunteer Committee
members to assist the mediators and the parties -- one member from the labor
volunteers (fire volunteers for fire and police volunteers for police) and one
management representative

The DLR notifies the parties of the

The mediator assigned to the case continues to work with the parties in trying
to resolve the impasse. The mediator may choose to involve the committee
level volunteers and schedule Committee Level Mediation (CLM), using the
volunteers experience to aid the parties as they mediate the impasse.

5. The 3(a) Process
a. Voteto 3(a)

If CLM mediation fails and the parties are unable to resolve the dispute
on their own, the JLMC votes on whether to schedule a 3(a) hearing
(named after the section of the law that describes this process). The
JLMC votes to hold a 3(a) hearing if it finds that the issues in negotiations
have remained unresolved for an unreasonable period of time, resulting
in the apparent exhaustion of the collective bargaining process.

The JLMC vote on whether to order a 3(a) hearing is posted in the same
manner as the jurisdiction votes.

The DLR notifies the parties of
a 3(a) hearing.

b. The Purpose of the 3(a) Hearing

The purpose of the 3(a) Hearing is to allow the JLMC to identify the
following:

1 The issues that remain in dispute;

1 The current positions of the parties;

1 The views of the parties as to how the dispute should be resolved;
and
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1 The preferences of the parties as to the mechanism to be followed in
order to reach a final agreement. (Generally the parties choose issue-
by-issue arbitration by a tripartite panel).

Parties6Pre-Hearing Submission

The parties must submit the issues they intend to present at the 3(a)
hearing to the mediator assigned to the case at least 48 business hours
prior to the scheduled 3(a) hearing. These lists must be submitted
electronically. Upon receipt, the mediator forwards the issues to the
other party, 24 business hours in advance of the 3(a) hearing. The JLMC
limits the parties from presenting issues to the 3(a) panel that were not
certified issues.

The 3(a) Hearing

A subcommittee of the JLMC, also called the 3(a) panel, presides over
the 3(a) hearing. The JLMC chair is generally the chair of the 3(a) panel
and the other two members of the panel are the JLMC volunteers
assigned to the case.

The parties make their presentation to the 3(a) panel, which then reports
and makes a recommendation to the full committee at the next regularly
scheduled JLMC case meeting.

After the 3(a) Hearing

If the committee finds that there is an apparent exhaustion of the
processes of collective bargaining which constitutes a potential threat to
public welfare, it votes to move the case forward to be resolved. In most
cases, this means interest arbitration. The format most commonly
invoked is the tripartite panel, though there are instances when the
parties chose to have a single arbitrator.

The Chair of the interest arbitration panel is a neutral arbitrator chosen
by the parties from a random lists that the JLMC sends out. The other
two members of the panel are the JLMC volunteers assigned to the case.

The JLMC tells the arbitration panel what issues they are authorized to

decide, which normally consists of wages, duration of the contract, and
up to 5 separate issues for each party.
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6.

Interest Arbitration

Sometimes cases settle after the 3(a) Hearing but prior to interest arbitration.
However, if the matter does not settle, the parties appear before the arbitration
panel and present evidence through witnesses and/or exhibits. The neutral
arbitrator controls the procedural hearing, such as the date, time and data that
is needed, once the case is moved to interest arbitration.

The law creating the JLMC lists what criteria the arbitration panel should
consider in reaching a decision. The basic questions are:

What can the employer afford to pay given the demographics?

What does the employer pay other employees, especially police and fire,
both historically and present?

1 How do communities demographically comparable to this community pay?

1
1

The parties generally submit post-hearing briefs about a month after the
arbitration hearing and the arbitration panel generally issues its decision about
a month after that.

After the Interest Arbitration Award is Issued

The arbitrati on panepbnitse urdoa and e exacutive s
branch of the employer. However, in order for the contract to be funded, it is
binding only if and when the legislative branch of the government votes to
appropriate such funding. The JLMC statute requires the executive branch of
the municipality and the exclusive representative of the employees to support
the award in the same manner as it would any other decision agreed to by the
parties.

Most awards are funded by the legislative branch, but if they are not, the
decision is no longer binding and the parties are sent back to the table. The
JLMC may get involved once again at that point.

Case Closed by JLMC
A JLMC case is closed once an agreement in dispute has been funded. If the
matter settles prior to arbitration, the JLMC tracks the tentative agreement

through ratification and then funding. If an arbitration award is issued, the
case is closed once the legislative branch has funded the decision.
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E. Miscellaneous Case Procedures

1. Request for Binding Arbitration

The DLR orders the parties to a written collective bargaining agreement to
Ssubmit an unresol ved grievance t o
bargaining agreement does not contain a final and binding arbitration
procedure.l%” For information on filing a request for binding arbitration, see
456 CMR 16.02.

. Strike Investigation

Section 9A(a) of the Law prohibits public employees and employee
organizations from striking or inducing, encouraging, or condoning a work
stoppage by public employees. When a strike occurs or is about to occur, a
public employer may petition for a strike investigation pursuant to Section
9A(b). Generally, the DLR promptly schedules an investigation. For further
information on strike investigations, see 456 CMR 16.03.

. Request for Advisory Rulings

The CERB issues an advisory ruling when a party to collective bargaining
negotiations challenges the negotiability of a written proposal submitted to it
by the opposing party. For information on petitioning for an advisory ruling,
see 456 CMR 16.06.

[ll. Summary of Law

A. Jurisdiction

1. Federal Preemption

The National Labor Relations Act, 29 U.S.C. § 151, et seq. (NLRA), covers
employers engaged in interstate commerce and, therefore, generally
preempts any state labor relations law. However, Section 2(2) of the NLRA

ar bli

specifically excludes states and other

Federal law determines whether an entity is a political subdivision.1%8

107 M.G.L. c. 150E, Section 8.

18 NLRB v. Natural Gas Utility District of Hawkins County, Tennessee, 402 U.S. 600

(1971).
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Section 14(c)(1) of the NLRA permits the National Labor Relations Board (NLRB)
to decline to assert jurisdiction over any class or category of employers "where, in
the opinion of the [NLRB], the effect of such labor dispute on commerce is not
sufficiently substantial to warrant the exercise of its jurisdiction.” In these cases,
the DLR may assert jurisdiction under Chapter 150A.1%° Examples of this include:

1 Horse and dog racing industries.1°

1 Day care centers with less than $250,000 in gross annual revenues.!*
2. Parallel Jurisdiction

The DLR has parallel jurisdiction with the Civil Service Commission (CSC) in
certain limited areas. For example, the Supreme Judicial Court has held that the
CSC vindicates a private right of a complaining employee, while the DLR acts as a
public prosecutor to test a public right.1*> Therefore, even if the CSC had
previously found that a public employer had just cause for disciplining an employee,
the DLR may examine the facts to determine whether the discipline

was imposed in retaliation for the employee's participation in protected
activities.1*?

3. Primary Jurisdiction/Exhaustion of Administrative Remedies
Generally, courts defer action on cases in which the subject matter is within

the jurisdiction and expertise of an administrative agency, such as the DLR, to
permit the agency to first decide the case.'4

109 M.G.L. c. 150A, 8 10(b); Operations and Maintenance Service Westover Jobs Corps.
Center/G.E. v. Labor Relations Commission, 405 Mass. 214 (1989).

110 NLRB Rules and Regulations, Part 103.3; Plainridge Race Course, 28 MLC 185 (2001).

11 Salt & Pepper Nursery School & Kindergarten No. 2, 222 NLRB 1295, 91 LRRM 1338
(1976); Greater New Bedford Infant Toddler Center, 12 MLC 1131 (H.O. 1985), a f f18 d
MLC 1620 (1987).

122 Town of Dedham v. Labor Relations Commission, 365 Mass. 392 (1974).

113 Board of Selectmen of Natick v. Labor Relations Commission, 16 Mass. App. Ct. 972
(1983).

114 eahy v. Local 1526, American Federation of State, County and Municipal Employees,
399 Mass. 341 (1987) (duty of fair representation cases should ordinarily be decided by
the DLR in the first instance); School Committee of Greenfield v. Greenfield Education
Association, 385 Mass. 70 ( 198 2) (challenges to a wunionoés
service fee are within the DLRO6s primary jurli
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B. Definitions

1. Employer

Section 1 of t he Law defines Aempl oye

Commonwealth, acting through the commissioner of administration, or any
county, city, town, district, or other political subdivision acting through its chief
executive officer. Section 1 excludes authorities created pursuant to M.G.L.
c. 161A (Massachusetts Bay Transportation Authority (MBTA)), and those
authorities included under the provisions of Chapter 760 of the Acts of 1962.11°

a. State Employees

Subject to certain statutory exceptions, the Commonwealth, acting
through the commissionerofad mi ni strati on, i s t
employees.'® The exceptions include:

1 The Board of Higher Education is the employer of the system of public
institutions of higher education employees, except that the Board of
Trustees of the University of Massachusetts is the employer for
University of Massachusetts employees.

1 The Court Administrator of the Trial Court is the employer of judicial
employees.

I The State Lottery Commission is the employer of State Lottery
Commission employees.

1 The Massachusetts Water Resources Authority is the employer of the
Massachusetts Water Resources Authority employees.

1 The Massachusetts Department of Transportation is the employer of
Massachusetts Department of Transportation employees.

1 The State Treasurer is the employer of Alcoholic Beverage Control
Commission employees.

1 The Department of Early Education and Care is the employer of family
child care providers defined in M.G.L. c. 15D, § 17.1%/

15 For further information on the applicability of Chapter 150A to these authorities, see
Section 111(B)(1)(e) below.

WwMassachusetts Probation Assodén yv370 MagsntHl
(1976); Commonwealth of Massachusetts, 23 MLC 117 (1996).

17 Family child care providers are considered public employees for limited purposes, as
further detailed in M.G.L. c. 15D, § 17.
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1 The PCA Quality Healthcare Council is the employer of personal care
attendants defined in M.G.L. c. 118E, § 70.118

1 Each county sheriff is the employer of the respective county sheriff
office employees.1®

b. County Employees

With certain exceptions, referenced below, the county is the employer for
all county employees. When two independently elected county officials
(or boards) exercise control over the terms and conditions of
empl oyment , t hose of ficials (or
of f i ®¥eThesexceptions include:

1 The Secretary of the Commonwealth is the employer of the
employees in the abolished counties of Franklin, Middlesex, Suffolk,
Hampden, Worcester, Hampshire, Essex, and Berkshire. 121

T The county sheriff is the empl
employees.'??

c. School Departments

Pursuant to Section 1 of the Law, the municipal employer of school
employees is represented by the school committee. Therefore, a
municipality and a school committee are a single entity and share
responsibility for making and fulfilling contractual obligations.*?3

18 Personal care attendants are considered public employees for limited purposes, as
further detailed in M.G.L. c. 118E, § 70.

119 Chapter 48, Section 14 of the Acts of 1997, as amended by Chapter 300 of the Acts
of 1998.

120 Essex County, 22 MLC 1556 (1996) (county commissioners and county sheriffs are
joint chief executive officers); Essex Agricultural and Technical Institute, 4 MLC 1755
(1978) (county commissioners and trustees of county agricultural and technical school
are joint chief executive officers).

21 Chapter 48 of the Acts of 1997, as amended by Chapter 300 of the Acts of 1998; M.G.L.
c. 35B, § 1.

122 Chapter 48, Section 14 of the Acts of 1997, as amended by Chapter 300 of the Acts of
1998.

123 City of Malden, 23 MLC 181 (1997).
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A regional school committee is the public employer of the regional school

di st emptoyeéss In school districts comprised of more than one
school committee, the district may fu
purposes of collective bargaining.1?* Members of a collaborative, through

their respective school committees, have a single-employer relationship

with employees of the collaborative.1?®

d. Housing Authorities
Housing authorities are the public employers of their employees.1?¢
e. Chapter 150A

Chapter 150A, which generally covers private sector employees, covers
employees of certain public authorities.

I Section 5 of Chapter 150A applies to Massachusetts Bay
Transportation Authority employees.?’

9 Certain sections of Chapter 150A apply to the Massachusetts Port
Authority; Massachusetts Parking Authority; and the Woods Hole,
Mar t h a 6asd, avid Namtucket Steamship Authority.1?®

f.  Other Employers

With regard to employers not referenced above, the DLR generally defers
action until the NLRB specifically declines jurisdiction. The DLR will then
decide whether to apply Chapter 150A or 150E by analyzing whether the
employer is a public or private employer. To determine whether an
enterprise is a fApublic employer, o0 an
considers the following factors:

T The identity and control ofs;the ent

T The nature of the employerds corpor

1T The identity of the titleholPder to

124 Freetown-Lakeville School Committee, 11 MLC 1508 (1985); Nauset Regional School
District, 5 MLC 1453 (1978).

125 Shore Collaborative, 7 MLC 1351 (1980).

126 M.G.L. c. 121B § 29; Springfield Housing Authority v. Labor Relations Commission, 16
Mass. App. Ct. 653 (1983).

27M.G.L.c. 161A 8 26.

128 Chapter 760 of the Act of 1962.

129 Bourne Recreation Authority, 28 MLC 98 (2001); Franklin Institute of Boston, 12 MLC
163 (1985).
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The DLR also determines whether the particular entity is the actual

Afempl oyero of the employees at 1issue

1 Hired the employees;

1 Had authority to unilaterally discipline, transfer and/or discharge the
employees;

1 Set the wage rates;

1 Determined job assignments;

i1 Paid the employees; and

1 Was liable for reporting and remitting tax deductions.3°

Using a similar analysis, the CERB has concluded that certain retirement
boards that operate with complete fiscal and administrative autonomy
from the city in which they are located are separate employers of their

own employees.'3!

2. Employee

Section 1 of the Law defines fAempl oyeebo

in the executive or judicial branch of a government unit employed by a public
employer, 0 with certain exceptions,
interpreted t he terms Aempl oyeeo

individuals employed by a public employer, except those specifically
excluded.’®> Forexampl e, t he CERB has defined

1 Regular part-time employees.'33
1 Part-time reserve police officers.134

1 Per diem substitute teachers.13>

130 Higher Education Coordinating Council, 23 MLC 194 (1997) (council exercises
sufficient control over certain individuals to establish that it is employer); Commonwealth
of Massachusetts, 23 MLC 117 (1996) (Commonwealth not the employer of security and
law enforcement personnel assigned to certain military installations jointly operated by
the United States government and Commonwealth); Hudson Bus Lines, 4 MLC 1630
(1977) (private bus company was employer of bus drivers who transport school children).
131 City of Malden, 28 MLC 130 (2001); City of Brockton, 19 MLC 1139 (1992).

132 City of Gloucester, 26 MLC 128 (2000); City of Fitchburg, 2 MLC 1123 (1975).

133 Board of Regents, 14 MLC 1123 (1988).

134 Town of Newbury, 14 MLC 1660 (1988).

135 Boston School Committee, 7 MLC 1947 (1981).
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1 Call fire fighters.136
1 Visiting lecturers.*3’

1 Full-time students who perform part-time work for an employer
separate and apart from their educational responsibilities.38

1 Graduate teaching and research assistants.3°

1 Undergraduate resident assistants and community development
assistants.40

1 Probationary and provisional employees.'4!

1 Employees classified as temporary or provisional under civil service
law.142

1 Seasonal employees.'*3
3. Employee i Exceptions
a. Explicit Exceptions

Section 1 of the Law specifically excludes the following from the definition
of Aempl oyee: 0

1 Elected officials.
1 Appointed officials.'#4

1 Members of any board or commission.

136 Town of Wenham, 23 MLC 82 (1996),af f 6d sub nom. Town of
Relations Commission, 44 Mass. App. Ct. 195 (1998).

137 Board of Regents, 11 MLC 1486 (1985).

138 Quincy Library Department, 3 MLC 1517 (1977).

139 Board of Trustees, University of Massachusetts, 20 MLC 1453 (1994).

140 Board of Trustees of the University of Massachusetts, 28 MLC 225 (2002).

141 School Committee of Newton v. Labor Relations Commission, 388 Mass. 557 (1983).
142 Boston School Committee, MUP-9067 (March 2,1994),af f 6d sub nom.
Committee of Boston v. Labor Relations Commission, 40 Mass. App. Ct. 327 (1996).

We n

Sch

143Town of Wellfleet, 11 MLC 1238 (1984);Cf.Count y of Dukes County/ Mar

Airport Commission, 25 MLC 153 (1999) (certain seasonal employees do not have
sufficient continuing expectation of employment).

144Cf. BristolCount y Sher i IBMOC1490f2f0i0cde) ( Sheri ffods
canine officers as deputy chiefs did not preclude them from coverage under the Law).
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1 Representatives of any public employer, including the heads,
directors and executive and administrative officers of departments
and agencies of any public employer.

1 Militia or National Guard members.14°
1 DLR employees.

1 Departments of the State Secretary, State Treasurer, State Auditor,
and Attorney General officers and employees.14¢

The Law also specifically excludes managerial and confidential
empl oyees from the definition of fAem

b. Managerial Employees

Employees are designated as managerial only if they satisfy any of the
following criteria:

U "nParticipate to a substanti al degr
policy. o | n | GERBhapheklthatng t hi s, th

1 The employee must make policy decisions and determines the
objectives, unlike supervisory personnel who transmit policy
directives to lower level staff and, within certain areas of
discretion, implement the policies.#

9 Participation in the decision-making process and attending or
participating in policy-making discussions is not sufficient to
consider an employee managerial if the input is merely
informational or advisory.48

145 Cf. Commonwealth of Massachusetts, 7 MLC 1740 (1981) (CERB concludes that

Afar morers, 0 which are essentially civilian |
the meaning of the Law because M.G.L.c.33,84def i nes fimilitiaodo as e
146 Cf. Chapter 110, Section 269(b) of the Acts of 1993 (certain employees transferred

from the Department of Labor and Industries to the Office of the Attorney General are
considered public employees within the meaning of Section 1 of the Law);
Commonwealth of Massachusetts/Office of the Attorney General, 26 MLC 139 (2000).

147 \Wellesley School Committee, 1 MLC 1389 (1975),af f 6d sub nom. , Scho
of Wellesley v. Labor Relations Commission, 376 Mass. 112 (1978); In the Matter of the

Board of Trustees of the University of Massachusetts, 37 MLC 67 (2010).

148 |d
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1A manageri al empl oyeeos aut horit
authority to select and implement a policy alternative, but also
regular participation in the policy decision-making process.4°

1 The policy decision must be of major importance to the mission
and objectives of the public employer.1%°

U0 fNAssist to a substantial degree in
of collectve bar gai ni ng on behalf of a pu
regard, the CERB has held that a managerial employee:

1 Must have a voice in determining bargaining strategy or the
conditions for settlement.15!

1 Be directly involved in preparing and formulating proposals or
positions in collective bargaining.*>?

U Have a substantial responsibility involving the exercise of
independent judgment of an appellate responsibility not initially in
effect in the administration of a collective bargaining agreement or
in personnel administration. Considering this, the CERB has
decided:

fJudgment is independent when it |
discretion, without consultation or approval.153

1 The judgment exercised must be significant.>*

91 Appellate authority must be exercised beyond first step in a
grievance and arbitration procedure. Exercise of supervisory
authority to ensure compliance with the provisions of a collective
bargaining agreement is insufficient standing alone to satisfy this
criterion.®®

149 | ocal 888, Service Employees International Union, 33 MLC 47 (2006); Town of
Plainville, 18 MLC 1001 (1991).

150 Wellesley School Committee, 1 MLC 1389 (1975),af f 6d sub nom. , Scho
of Wellesley v. Labor Relations Commission, 376 Mass. 112 (1978); 33 MLC 47 (2006).

151 Town of Easton, 31 MLC 132 (2005).

152 Town of Agawam, 13 MLC 1364 (1986).

153 Barnstable County, 26 MLC 183 (2000).

154 |d

155Board of Trustees (UMass Dartmouth), 39 MLC 275 (2013).
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c. Confidential Employees

Empl oyees are designated as confi
assist and act in a confidential capacity to a person or persons otherwise

excluded from coverageo wunder t he L a

interpreted to exclude as few employees as possible, while not unduly

hindering the e mpi Angneptoyeswho mesigaificanto n' s .

access or exposure to confidential information concerning labor relations

matters or management 0s position on
notice oftheemp | oyer 6s col |l ective bargaining
as confidential .15’
In determining that an employee is not confidential, the CERB has found:
T A manageri al empl oyeebs reliance up
advice and personnel recommendations does not, standing alone,
render the employee confidential.*>®
1 Access to sensitive information, such as financial data, personnel
records, or medical records and audits, without more, does not
necessarily make an employee confidential.>°
1 Occasionally substituting for an absent employee and performing
confidential functions does not make the employee confidential 169
d. Independent Contractors
Independent contractors are not employees. However, there is a
rebuttable presumption that individuals are employees where they
perform a service for a public employer for compensation.16® The
presumption can be rebutted by evidence that the employer does not
retain control over the worker. 162 The CERB looks at:
91 Duties of the worker;
1 The type of supervision the worker receives;
156 Town of Greenfield, 32 MLC 133 (2006).
157 Town of Tyngsborough, 38 MLC 140 (2011).
158 University of Massachusetts, 3 MLC 1179 (1976).
159 Wellesley School Committee, 1 MLC 1389 (1975),af f 6d sub nom. , Scho

of Wellesley v. Labor Relations Commission, 376 Mass. 112 (1978); Springfield Housing
Authority, 36 MLC 61 (2009) (Computer IT technicians non-routine access to sensitive
labor materials did not make them confidential employees).

160 Town of Wellfleet, 11 MLC 1238 (1984).

181 University of Massachusetts, 32 MLC 58 (2005).

162 |d
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1 The method in which the worker is paid; and
1 The manner in which they are treated by the employer.163

The CERB considers individuals compensated from the
Commonweal t hds 103 dbyeasedhasis}¥*t on a case

4. Employee Organization
The Law def i nes an empl oy e eny lawfuj associatienf i o n
organization, federation, council, or labor union, the membership of which
includes public employees, and assists its members to improve their wages,
hours, and conditions of employment.o T findiondsgurposely broad and
does not require any specific kind of organizational structure.’®® The DLR
considers whether the organization:

1 Assists the public employees in improving their wages, hours, and
conditions of employment;

1 Is able to adequately and independently represent employees in those
concerns; and

1 Is not the product of employer domination or control.16¢
C. Employee Rights to Organize and Bargain Collectively

Section 2 of the Law provides that employees have the following rights:

1 The right of self-organization and the right to form, join, or assist any employee
organization for the purpose of bargaining collectively through representatives
of their own choosing;

1 The right to engage in lawful, concerted activities for the purpose of collective
bargaining or other mutual aid or protection, free from interference, restraint
or coercion; and

1 The right to refrain from such activities.

1. Concerted, Protected Activities

The following sections provide further detail on situations in which the CERB
has found that employees were engaged in concerted, protected activity:

163 Board of Regents, 11 MLC 1486 (1985).

164 |d

165 Commonwealth of Massachusetts (Unit 6), 10 MLC 1554 (1984).
WErankl in Count )36MUICaas(2010)6s Of f i ce
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a. Union Activities

1 Being an active union president, member of executive board and
negotiating committee, and filing/processing/participating in
grievances.®’

1 Sending an email to encourage picketing, attending a school
committee meeting, and voting to abstain on reports relative to a core
subject of the ongoing contract dispute.168

9 Discussing union activities during work time when an employer
permitted discussion of other non-work topics during work.6°

1 Writing a letter to supervisors to complain about terms and conditions
of employment and working conditions.*"®

1 Publicly protesting working conditions.'’*

1 Asking a union vice president about using vacation time.172

1 Soliciting union authorization cards.'’3

1 Non-disruptive picketing of school committee meetings, homes and
businesses of school committee members, and distributing leaflets to
parents in support of union organizational or bargaining objectives.'’*

1 Wearing union insignia during work hours.17®

I Conducting a vote of no-confidence in a supervisor by mail ballot
among union membership and membership of interested union,

where the vote was clearly directed at improving terms and conditions
of employment.17®

¥’Sheriffos Office30MCAIPIMBO Ut h County
168 Andover School Committee, 40 MLC 1 (July 2, 2013).

Bristol County SBEMLCi @@4). Depart ment
Wsuffolk County ShENMLC55§2001)Depart ment
171 Town of Bolton, 32 MLC 20 (2005).

172 Commonwealth of Massachusetts, 24 MLC 106 (1998).

173 Town of Wareham, 3 MLC 1334 (1976).

174 Southern Worcester County Regional Vocational School District, 2 MLC 1488
(1976),af f 6d sub nom. Southern Worcester County
v. Labor Relations Commission, 377 Mass 897 (1979).

175 Dighton School Committee, 8 MLC 1303 (1981).

176 City of Lawrence, 15 MLC 1162 (1988).
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b. Grievances or Complaints
1 Initiating a grievance under the collective bargaining agreement.*’”

1 Filing grievances and publicly criticizing how the school committee
handled employee complaints.’®

1 Meeting with and asking a union for help with a grievance.’®

1 Prosecuting a grievance outside of the context contractual grievance
procedure.180

1 Acting in an intemperate manner while presenting a grievance if
provoked by employer.18!

1 Appealing a disciplinary action to the Civil Service Commission.182

1 Voicing an individual complaint about working conditions which have
an impact on the bargaining unit as a whole.83

i Joining together to investigate wages through the Department of
Labor and Industries.*®

c. The Right to Representation at an Investigatory Interview
An employee is engaged in protected activity when requesting union
representation at an investigatory interview that the employee reasonably
believes will lead to discipline.’®> For further information on an
employ e e 6 s We i n g aee Seetion lIt(F)(D)@)(2% ,

d.  Other Concerted, Protected Activities

1 Testifying at a DLR proceeding.'®®

177 Newton School Committee, 35 MLC 9 (2008).

178 Athol-Royalston Regional School Committee, 28 MLC 204 (2002).

179 Quincy School Committee, 27 MLC 83 (2000).

180 Harwich School Committee, 2 MLC 1095 (1975).

181 Town of Westborough, 5 MLC 1116 (1979); compare City of Boston, 6 MLC 1096
(1979) (egregious and offensive conduct can lose its protected status).

182 City of Newton, 32 MLC 37 (2005).

183 Id.

B lLuanabds Mexi can,8MhG 120R €1981)aCERR found violation under
Chapter 150A).

185 Town of Hudson, 29 MLC 52 (2002), a f fud dom. Town of Hudson v. Labor Relations
Commission, 69 Mass. App. Ct. 549 (2007).

186 City of Boston, 4 MLC 1033 (1977).

A Guide to the Massachusetts Public Employee Collective Bargainii$y0/2047) 112



http://www.mass.gov/lwd/docs/dlr/greenbook/35-mlc-9.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/28-mlc-204.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/27-mlc-83.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/2-mlc-1095.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/5-mlc-1116.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/6-mlc-1096.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/32-mlc-37.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/8-mlc-1207.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/2-mlc-52.pdf
http://masscases.com/cases/app/69/69massappct549.html
http://www.mass.gov/lwd/docs/dlr/greenbook/4-mlc-1033.pdf

T Speaking out at a town meeting

budget.18’
2. Unprotected Activities

The following are examples of conduct which the CERB has determined is not
protected under the Law:

1 Discussions with employer about working conditions absent evidence that
the employee was acting on the authority of, or in concert with, other
employees.'&

T Il mproper tactics intended to coerce

position, or illegal activities, such as vandalism.&°

1 Conduct which is physically intimidating, egregious, or disruptive of the
employer 6 business.

1 Threatening behavior toward a union member who speaks out against a
union.ot

D. Appropriate Bargaining Units!9?
1. Statutory Criteria
Section 3 of the Law requires that the DLR proscribe rules and regulations and
establish procedures for appropriate bargaining unit determinations, which

must be consistent with the purpose of providing for stable and continuing
labor relations.

187 Town of Tewksbury, 19 MLC 1808 (1993).

188 Massachusetts Port Authority, 35 MLC 61 (2008); Town of Southborough, 21 MLC
1242 (1994).

189 City of Fitchburg, 2 MLC 1123 (1975).

190 City of Boston, 6 MLC 1096 (1979) (CERB will balance the rights of employees to
engage in concerted activities, and the rights of employers not to be subjected to
egregious, insubordinate, or profane remarks that disrupt the employer's business or
demean workers or supervisors).

191 Town of Bolton, 32 MLC 13 (2005).

192 Both the DLR and the CERB, depending on the posture of the case, are authorized to
determine appropriate bargaining units giving due regard to such criteria as community of
interest, efficiency of operations, and safeguarding effective representation, as further
described below. For efficiency, the references to the DLR in this section will include the
CERSB.
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Voluntary recognition and a stipulation of the parties as to the appropriate unit
are not dispositive.'®® Rather, the DLR makes its appropriate bargaining unit
determinations based upon the following statutory criteria.®*

a. Community of Interest

The employees in a bar gaining uni't mu st shar
interest, o0 which is common working ¢
be involved in collective bargaining.1%® The touchstone of community of

interest is a demonstration that the employees who seek representation
requested comprise a coherent group with employee interests
sufficiently distinct from those of excluded employees to warrant
separate representation.'% The factors to consider include:

1 Common supervision.

1 Similar pay and work conditions.
1 Job requirements.

1 Similar skills and functions.

1 Education.
1 Training and experience.
1 Job interchange and work contact.®’

The DLRdoesnot rely solely on an empl oye
unit placement. Evidence of actual duties is required.1®® Generally, job
descriptions alone are not sufficient evidence unless the parties stipulate
that the description accurately and completely describes the position.1®°

193 City of Springfield, 24 MLC 50 (1998).

194 City of Worcester, 5 MLC 1332 (1978).

195 Board of Trustees, University of Massachusetts (Lowell), 23 MLC 273 (1997); City of
Malden, 9 MLC 1073 (1982).

19 Greater Lawrence Sanitary District, 34 MLC 87 (2008); Massachusetts Board of
Regional Community Colleges, 1 MLC 1426 (1975).

197 University of Massachusetts (Boston), 40 MLC 315 (2014); Boston School Committee,
2 MLC 1557 (1976).

198 Massachusetts Water Resources Authority, 37 MLC 29 (2010).

199 1d.; Town of Tisbury, 30 MLC 77 (2003).
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Community of interest does not require an identity of interest.
Represented employees need only to be similarly situated with no
inherent conflict among consolidated employees.??° Differences in work
locations, hours worked or supervision do not necessarily destroy
community of interest.?%?

b. Efficiency of Operations and Effective Dealings

The DLROS policy is to place empl oy
bargaining unit.?%2 It considers whether separate units fragment the
work force an d adversely I mpact t he emp

operations.?®®> The DLR also analyzest he empl oyer 0s:
1 Structure.
1 Delivery of services.
{1 Fiscal administration.?%4
c. Safeguarding Employee Rights to Effective Representation

Chapter 150E prohibits the creation of a unit structure which would

i mpair empl oyees® Fherafore) tthe DR awvadidg ht s .
establishing units with a diversity of employment interests so marked as

to produce inevitable conflicts in negotiation and administering collective
bargaining agreements.?°® Most importantly, the DLR avoids creating

units in which conflict is inherent because of a lack of community of

interest among the employees.?%’

200 Cambridge Health Alliance, 38 MLC 234 (2012); Franklin Institute of Boston, 12 MLC
1091 (1985).

201 Boston School Committee, 25 MLC 160 (1999); Mass. Board of Regents, 14 MLC
1589 (1988) (department chairpersons, part-time faculty, and librarians were found to
share a community of interest with full-time faculty); Mass. Board of Community Colleges,
1 MLC 1426 (1975) (professional faculty of the statewide network of community colleges
placed in one overall unit).

202 Greater Lawrence Sanitary District, 34 MLC 87 (2008).

203 Greater Lawrence Sanitary District, 34 MLC 87 (2008); Mass. Board of Regional
Community Colleges, 1 MLC 1426 (1975).

204 University of Massachusetts, 3 MLC 1179 (1976).

205 Statement in Support of Adoption of Amendment to Rules and Regulations of the
Commission Creating Statewide Occupational Units, 1 MLC 1319 (1975).

206 Town of South Hadley, 35 MLC 122 (2008); University of Massachusetts, Union of
Student Employees, 4 MLC 1384 (1977).

207 Statement in Support of Adoption of Amendment to Rules and Regulations of the
Commission Creating Statewide Occupational Units, 1 MLC 1319 (1975).
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1. Policy Considerations
a) DLRO s Broad Discretion

1 The DLR has broad discretion to determine appropriate
bargaining units.2%8

T Where the unionds petition
DLR does not reject that unit because it is not the most
appropriate unit, or because there is an alternative unit that is
more appropriate.?%°

b) Comprehensive Units Favored

1 The DLR favors broad, comprehensive units over small,
fragmented, diverse units.?10

1 The DLR declines to certify small, separate units when there
are other employees who share a community of interest with
the employees seeking the separate unit.?!!

1 Bargaining units limited to departments or other administrative
divisions are too narrow to be appropriate if the employees
share a community of interest with a larger group of
employees sufficient to create a broad, comprehensive
bargaining unit.?!?

1 The DLR rejects a one-person unit when there is a larger
appropriate unit.?t3

c) Stipulated Units

When the employer and employee organization agree on the
positions to include in a bargaining unit, the DLR adopts their
agreement if it does not conflict with either the Law or established
policy.2

208 City of Lowell, 35 MLC 300 (2009).

209 Id.

210 City of Worcester, 36 MLC 151 (2010).

211 Greater Lawrence Sanitary District, 34 MLC 87 (2008).

212 Town of Dartmouth, 29 MLC 204 (2003).

213 Town of Berkley, 35 MLC 266 (2009).

214 Town of Manchester-By-The-Sea, 24 MLC 76 (1998); Cf. Barnstable County, 26 MLC
183 (2000) (DLRr ej ect e d plaiontthatehe Gwitchtboarg operator should be
included in the proposed bargaining unit because of established policy to not place
clerical employees in the same unit as maintenance employees).
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2. Supervisory Units

Generally, the DLR establishes separate bargaining units for
supervisors and the employees whom they supervise since
individuals who possess significant supervisory authority often owe
their allegiance to their employer, particularly in the areas of
discipline and productivity.?'> However, separate supervisory unit
placement is a policy determination and is not always required.?'®
To be considered supervisory, an employee must possess:

1 Independent authority to make personnel decisions like hiring,
transfers, promotion, discipline and discharge;

1 Effective ability to recommend such personnel decisions; or

1 Independent authority to assign and direct the work of their
subordinates.?'’

The DLR also considers whether the employee has the authority to:
1 Adjust grievances.

1 Take charge in emergency situations.

1 Assign off-duty employees to work overtime.

T Command a department in the absence of higher ranking
supervisory authority.?'®

3. Professional Employees

A fiprofessional empl oyeeo is e
following criteria:

1 Predominantly intellectual and varied in character as
opposed to routine mental, manual, mechanical, or
physical work.

215 Town of Falmouth, 39 MLC 376 (2013); Burlington Educators Association, 33 MLC 31
(2006) (department heads and team leaders excluded from bargaining unit of teachers);
Town of Provincetown, 31 MLC 55 (2004) (rule applies with no less force to unit
determinations involving police departments).

216 Town of Wareham, 36 MLC 76 (2009) (DLR declines to create a single person
bargaining unit for supervisor).

2"Bri stol Count y35BICel49i(X0G9% s Of fi ce
218|d_
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1 Involving the consistent exercise of discretion and
judgment in its performance.

1 Of such a character that the output produced or the result
accomplished cannot be standardized in relation to a given
period of time.

1 Requiring knowledge of an advanced type in a field of
science or learning customarily acquired by a prolonged
course of specialized intellectual instruction and study in
an institution of higher learning or a hospital, as
distinguished from a general academic education or from
an apprenticeship or from training in the performance of
routine mental, manual or physical processes.?!?

In cases involving groups of employees where some, but not all,
possess the stated educational requirements, the DLR looks at
whether a majority of the employees in the title possess the requisite
education. If they do, the DLR presumes that this level of education
is actually needed to perform the job and confers professional status
even on those employees who do not possess the requirements.
Conversely, if a majority of employees do not have the level of
education stated, the DLR concludes that the work does not require
the use of advanced knowledge.??°

Section 3 of the Law specifies that professional employees may not
be included in a bargaining unit with non-professional employees
unless the majority of the professional employees vote for inclusion
in the unit.

Technical Employees

Although technical employees have some of the characteristics of
professional employees, they do not meet the specific requirements
for qualification as a professional employee.??> To determine
whether an employee is technical, the DLR considers the following
factors:

1 Specialized training and knowledge.

1 Performing work of a predominantly intellectual character
requiring the use of independent judgment.

1 Higher levels of skill and pay.

219 M.G.L. c. 150E, § 1; City of Boston, 36 MLC 29 (2009).

220 City of Boston, 38 MLC 157 (2011).
221 Massachusetts Turnpike Authority, 31 MLC 87 (2004).
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T

1 In most cases, licensing or certification by a state or private
agency.???

5. Statewide Units

DLR regulations identify the appropriate bargaining unit standards
for Commonwealth employees as follows:?23

Nonprofessional Employees

Unit 1: Administrative and Clerical, including all nonprofessional employees whose
work involves the keeping or examination of records and accounts or general office
work.

Unit 2: Service, Maintenance and Institutional, excluding building trades and crafts
and institutional security.

Unit 3: Building Trades and Crafts.

Unit 4: Institutional Security, including the correctional officers and other
employees whose primary function is the protection of the property of the

empl oyer, protection of per,awdedorcemnmentbfh e

rules and regulations of the employer against other employees.

Unit 4A: Supervisory employees of the Department of Correction in the title of
Captain.

Unit 5: Law Enforcement, including all employees with power to arrest, whose
work involves primarily the enforcement of statutes, ordinances, and regulations,
and the preservation of public order.

Unit 5A: Sergeants and Troopers. 224

Professional Employees

Unit 6: Administrative, including legal, fiscal, research, statistical, analytical and
staff services.

Unit 7;: Health Care.

222 Id

223 The statewide units do not apply to community and state college and university
employees. 456 CMR 14.07.

224 Unit 5A is not included in the DLR regulations, but was certified in Case No. SCR-
2090 (1976). The state police ranks of lieutenant and above are prohibited from
bargaining collectively under the Law. M.G.L. c. 150E, 8§ 3; Commonwealth of
Massachusetts, Secretary of Administration and Finance, 36 MLC 108 (2009).
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1 Unit 8: Social and Rehabilitative.
1 Unit9: Engineering and Science.
1 Unit 10: Education.
6. Statutorily Mandated Units

In addition to defining the appropriate state police bargaining unit,
Section 3 of the Law defines other
follows:

i State Lottery Commission employees below the rank of assistant
director.

1 Forjudicial employees covered by Chapter 150E, there is a public
safety professional unit composed of all probation officers and
court officers, and a unit composed of all nonmanagerial or
nonconfidential staff and clerical personnel.

1 Court officers in the superior court department for Suffolk and
Middlesex counties are represented by such other bargaining
units as they may elect.

7. Employees Other Than Regular Full-Time Employees
a) Part-Time Employees

T It i s t h e-estBblisRedl policyw o linclude all regular
part-time employees in the same bargaining unit as full-time
employees with whom they share a community of interest.?2

1 The DLR excludes from coverage those employees who lack
a sufficient interest in their wages, hours and other terms and
condition of employment to warrant collective bargaining.?26

b) Seasonal Employees

1 Seasonal employees may be included in a bargaining unit
with regular employees if the seasonal employees have a
community of interest with the other employees, and there is
substantial stability in the seasonal work force from year to
year.2?’

225 Town of Grafton, 28 MLC 388 (2002).
226 Town of Lee, 34 MLC 39 (2007).
227 Town of Wellfleet, 11 MLC 1238 (1984).

A Guide to the Massachusetts Public Employee Collective Bargainirityd/2047) 120



http://www.mass.gov/lwd/docs/dlr/greenbook/29-mlc-388.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/34-mlc-39.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/11-mlc-1238.pdf

1 In determining the appropriateness of including seasonal
employees in a bargaining unit with regular employees, the
DLR considers t h e seasonal empl oyeesd
continuing employment.228

c) Casual Employees
1 Casual employees are excluded from coverage under the Law
because they lack a sufficient interest in their wages, hours,
and other terms and conditions of employment to warrant
collective bargaining.??°

1 To determine if an employee is casual, the DLR considers
factors such as:

o Continuity of employment.
o Regularity of work.

o The relationship of the work performed to the needs of the
employer.

o The amount of work performed by the employee.?3°
d) Police and Fire

1 Generally, call firefighters are entitled to collective bargaining
rights where they are a municipality's sole source of fire
protection, and the scope of the unit is otherwise easily
identifiable because the municipality imposes certain
requirements upon them.?3!

28|d;, Compare County of Dukes County M&EMUChaods
153 (1999) (seasonal employees not included in bargaining unit) with City of Gloucester,

1 MLC 1170 (1974) (season summer employees returning year after year had collective
bargaining rights, and it would be inappropriate for them to constitute a separate
bargaining unit).

229 Town of Lee, 34 MLC 39 (2007).

230 Town of Wenham, 22 MLC 1237 (1995),af f 6 d s Town of Wenham v. Labor
Relations Commission, 44 Mass. App. Ct. 195 (1998).

231 Town of Leicester, 9 MLC 1014 (1982).
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1 The DLR has also found mixed units of call and regular
firefighters appropriate, where, even though the call
firefighters wer e not a mu
protection, the municipality exerted some control over their
employment.23?

1 In cases where a municipality does not assign call firefighters
to specific shifts or exert some quantifiable measure of control
over their employment, the DLR has granted bargaining rights
to at least some of these employees, where there was a clear
and close relationship between the employees' work and the

employersd fifefighting needs.

1 The DLR has found that special police officers are not regular
part-time employees when there is an absence of regular
assignment to shift work, coupled with a minimal number of
total shift hours worked over a 12-month period.?3

232 Town of Sturbridge (Sturbridge 1), 18 MLC 1416 (1992) (DLR included call officers, but
not call firefighters, in a unit of full-time firefighters because town required two out of four
officers to work weekend shifts); Town of Sturbridge (Sturbridge II), 29 MLC 156, 161
(2002) (call firefighters had a sufficient interest in their employment relationship where
town regularly assigned them to work weekend shifts and required them to perform
monthly drills).

233 Town of Wenham, 22 MLC 1237, a f fsub dom., Town of Wenham v. Labor Relations
Commission, 44 Mass. App. Ct. 195 (1998) (unit of call firefighters appropriate for
collective bargaining where there was a stable demand for the call firefighters and the
town depended on them entirely to fight fires); Town of Boxford, 35 MLC 113 (2008)
(following Town of Wenham, held that call firefighters who had responded to at least 33%
of all alarms sounded in a year had a sufficient continuity of employment to entitle them
to collective bargaining rights).

234 Town of Lee, 34 MLC 39 (2007).
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Modification of Existing Bargaining Units

A CAS, or unit clarification, petition is a petition for clarification or
amendment of the bargaining unit, which only the employer or the
employee organization may file. In general, it is the appropriate
vehicle to determine whether newly-created positions should be
included (accretion) or excluded (severance) from a bargaining unit,
and to determine whether substantial changes in the job duties of
existing positions warrant either their inclusion or exclusion from a
bargaining unit.?®> A unit clarification petition is also appropriate if
the outcome sought by the petition is clearly supported by an
apparent deficiency in the scope of the existing unit and must be, at
least arguably, within the realm of what the parties intended when
the unit was first formulated.23¢

a) Severance

Traditionally, the DLR has not looked favorably upon severance
petitions and has declined to use them to fix imperfectly
constructed bargaining units.?®’ In rare cases, a unit clarification
petition may be used to exclude positions from a certified
bargaining unit if:

1 The original description of the unit lacked specificity; or

1 The duties of the position at issue have changed since the
certification.238

Under certain rare circumstances, the DLR has entertained a
severance petition on its merits, even where the duties of the
position(s) at issue have not changed since recognition or
certification, to determine whether the unit remained appropriate
in light of certain significant operational changes, and where the
disputed positions are held to be either managerial or confidential
employees.?®® The DLR modifies a bargaining unit structure
under these circumstances only where it determines that the
existing unit is inappropriate as a matter of law.24°

235 City of Gloucester, 40 MLC 359 (2014).

237 Town of Marblehead, 27 MLC 142, 145 (2001).

238 \Weston School Committee, 37 MLC 224 (2011).

239 Board of Trustees (UMass Dartmouth), 39 MLC 275 (2013).

240 |d.; See also Massachusetts Bay Transportation Authority, 37 MLC 146 (2011) (DLR
finds that licensed plumbers are craft employees subject to Chapter 150A, 8§ 5(b) and
orders election to determine if they desire to be included in a bargaining unit of craft and
non-craft employees); City of Boston, 36 MLC 29 (2009) (professionals included in a
mixed unit who have not previously had an opportunity to vote over inclusion in unit with
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b) Accretion

When determining whether an employee should be accreted
into an existing bargaining unit, the DLR uses a three-part test:

1 First, the DLR determines whether the position was originally
included in the certification or recognition of the bargaining
unit. Absent a material change in job duties and
responsibilities, the DLR does not accrete a position into a
bargaining unit if it existed at the time of the original
certification.

1 If the above inquiry produces an inconclusive result, the DLR

next examines whether the parti es® subsequen

including their bargaining history, indicates that they
considered the position to be included in the same bargaining
unit.

1 If this inquiry is also inconclusive, the DLR then considers
whether the position sought to be accreted shares a
community of interest with the existing positions. 24

c) Stipulation by the Parties

The DLR adopts the parties' stipulation where the issues raised
by a petition are resolved by agreement of the parties, and the
stipulation does not appear to conflict with the Law or with
established DLR precedent or policy.?*> If both parties have
agreed to include a position, one party generally may not
subsequently seek to exclude the position absent changed
circumstances.?43

non-professionals were permitted self-determination election to determine whether they
wished to remain in mixed unit or be represented in a stand-alone unit of professionals).

241 Hull Teachers Association, 37 MLC 144 (2011); but see City of Gloucester, 40 MLC

359 (2014) (without determining whether the disputed position shared a community of
interest with the unit positions, the DLR held that it is inappropriate to accrete a school
committee position into a unit of municipal employees because the employees have
different employers).

242 Onset Water Department, 36 MLC 25 (2009) (DLR removed Superintendent position
from unit pursuant to partiesd si)ipulation
243 Sheriff of Worcester County, 30 MLC 132 (2004).
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d) Self-Determination or Add-On Election

In cases where accretion is not permitted, the DLR may, under
special circumstances, permit a self-determination or add-on
election among employees holding the disputed titles. A self-
determination election may be ordered where:

1 The union files a petition and a sufficient showing of interest;

1 There is sufficient community of interest between the
employees in disputed titles and employees in the existing
unit;

1 The petition seeks to include all such employees; and

{1 The reasons for the original exclusion no longer exist.?44

If the DLR directs that such an election be held, the employees in

the disputed titles have a choice of being represented by the

incumbent representative of the existing unit or no employee

organization. If a majority of the employees vote for no

representative, they are not added to the unit.?4°

9. Judicial Review

The courts don o t review the DLR6s certifli

unit until the CERB has issued a decision based upon an unfair
labor practice charge, absent extraordinary circumstances.?4®

E. Determining Bargaining Representatives?*’
1. Voluntary Recognition
Section 4 of the Law allows a public employer to recognize an employee
organization designated by a majority of the employees in the bargaining unit

as the exclusive bargaining representative without the DLR conducting an
election.

244 Town of Falmouth, 27 MLC 27 (2000); City of Quincy Library Department, 3 MLC 1517
(2977).

245 Id.

246 Collective Bargaining Reform Association v. Labor Relations Commission, 436 Mass.
197 (2002); Sullivan v. Labor Relations Commission, 5 Mass. App. Ct. 532 (1977).

247 For more information on the DL R dpsocedures in determining bargaining
representatives, see Section 11(B).
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If an employer and an employee organization have accomplished a voluntary
recognition according to DLR Regulation 456 CMR14.06(5), it bars an election
(except for good cause shown) in that bargaining unit or a portion of it for 12
months. For further information, see Section llI(E)(4)(e).

An employer may voluntarily recognize an employee organization that
represents a majority of employees without following DLR regulations, but
such voluntary recognition does not bar an election within 12 months after the
voluntary recognition.?48

2. Representation Petition and Hearing
a. Notice

The DLR requires that all interested parties be given notice of
representation proceedings. The petitioner must provide the DLR with
information regarding other organizations that may represent any
employees affected by the petition.?4°

b. Showing of Interest

In Union Representation Petitions, the following showing of interest is
required:

1 A petitioner seeking to represent a proposed bargaining unit of
employees who are not currently represented must submit a showing
of interest of 30%.2%°

1 A petitioner seeking to represent a bargaining unit of employees who
are currently represented must submit a showing of interest of
50%.25!

1 If an additional union, other than the petitioning union or incumbent,
wishes to intervene, it must submit a showing of interest of 10%.252

28Frankl in Count y36 BUCd25i(2010)0 Towndf Hast lcoegmeadow, 14
MLC 1555 (1988).

249 456 CMR 14.02(1)(f)-(9); 14.02(2)(e).

250 456 CMR 14.05(2).

251 456 CMR 14.05(3).

252 456 CMR 14.05(4).
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The sufficiency of the showing of interest is a DLR administrative
determination and the parties to a representation petition cannot litigate
it.>>3 Once the DLR has made its showing of interest determination, it
does not allow bargaining unit members to revoke their authorization.?>*

c. Status as AEmployee Organizationo
The definition of i e mpl oyee organi zationo i n
purposely broad and does not require any specific type of organizational

structure.?®® Instead, the CERB analyzes whether the organization:

1 Assists public employees in improving their wages, hours and
conditions of employment;

1 Is able to adequately and independently represent employees in
those concerns; and

1 Is not the product of employer domination or control.25¢

The CERB has found that the following do not undermine an
organi zationds status as an empl oyee

1 The organization does not have by-laws, constitution, officers, dues,
or any prior history of bargaining.2%’

1 The organization has not complied with Sections 13 and 14 of the
Law (although compliance is required before the DLR allows it to
appear on the ballot).?%8

1 The petitioning organization is financially supported, or dominated,
by another employee organization.?>°

253 Bristol County Retirement Board, 27 MLC 124 (2003).

254 City of Cambridge, 29 MLC 134 (2003) (if bargaining unit members have changed their
minds, they will have the opportunity to vote for the representative of their choice in the
election).

255 Commonwealth of Massachusetts (Unit 6), 10 MLC 1557 (1984).
%6Franklin Count \B6MLUCE34i(2010)0s Of fi ce

257 Id.

258 456 CMR 14.12(1); West Barnstable Fire District, 17 MLC 1076 (1990).

259 Commonwealth of Massachusetts (Unit 6), 10 MLC 1557 (1984).
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d Empl oyer 6s Duty of Neutrality

Wh e n an empl oyer r ece e \wf dearinghie a DL RO
representation case, it is on notice that there is a question of
representation. The employer must then maintain strict neutrality, which

includes not bargaining with the incumbent union during the pendency

of the representation petition.?®® The failure to comply with this duty is

a violation of Section 10(a)(2) of the Law.?61

e. Employer-Initiated Representation Petitions

An employer may file a representation petition when one or more unions
claim to represent a substantial number of employees in a bargaining
unit.262

f. Decertification Petition

Employees who wish to decertify the incumbent union may file a petition
requesting that the DLR conduct a decertification election.?®® The DLR
requires:

1 A petitioner seeking to decertify the incumbent collective bargaining
representative must submit a showing of interest of 50%.264

1 The appropriate unit in cases involving employee petitions to
decertify an existing bargaining unit must correspond with either the
unit previously certified by the DLR or the one recognized by the
parties.26°

g. Intervention and Disclaimer of Interest

If an employee organization wishes to intervene, the following showing
of interest is required:

1 An incumbent employee organization may intervene without filing a
showing of interest.266

260 Quincy School Committee, 20 MLC 1306 (1993); Commonwealth of Massachusetts
(Alliance), 7 MLC 1228 (1980).

261 Id.

262 M.G.L. c. 150E, § 4; University of Lowell, 3 MLC 1468 (1977).

263 M.G.L. c. 150E, § 4.

264 456 CMR 14.05(3).

265 Hingham Municipal Lighting Plant, 29 MLC 175 (2003); Town of Acton, 36 MLC 99
(2009) (may not decertify portion of existing unit).

266 456 CMR 14.05(4).
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1 Any other intervenor employee organization must file a 10% showing
of interest.?57

The failure of an incumbent employee organization to timely file a motion
to intervene is treated as a disclaimer of interest in representing the
petitioned-for employees, and the incumbent organization will not be on
any ballot or be considered a necessary party to a consent agreement
for election.?6®

. Consent Election Agreement

The parties to a representation petition may waive a hearing and
stipulate to a bargaining unit by executing a Consent Election
Agreement, which must be approved by the DLR.?%° The DLR generally
accepts the Consent Election Agreement unless the stipulated unit
conflicts with the Law or established policy.?”°

Deferralto AFL-CI O A No Rraceddre n g 0

If an employee organization affiliated with the AFL-CIO petitions to
represent a bargaining unit currently represented by another employee
organization affiliated with the AFL-CIO, any party may request the DLR
to defer processing of the petition for 30 days to permit the employee
organizations to pursue the settlement provisions of the AFL-CIO
procedures.?’t

3. Written Majority Authorization

A majority of employees in a petitioned-for, appropriate bargaining unit may
designate an employee organization as their exclusive representative by signing
authorization cards, petitions, or other suitable written evidence.?”?

267 Id

268 456 CMR 14.18(1).

269 456 CMR 14.11.

219Town of Manchester-By-The-Sea, 24 MLC 76 (1998); Cf. Barnstable County, 26 MLC
183 (2000) (DLRr ej ect ed p ar thatahe dwitchbdoarg apératar shouid be
included in the proposed bargaining unit because of established DLR practice to not place
clerical employees in the same unit as maintenance employees).

2711 456 CMR 14.17.

272 M.G.L. c. 150E, § 4; 456 CMR 14.19.

A Guide to the Massachusetts Public Employee Collective Bargainiriyd/2047) 129



http://www.mass.gov/lwd/labor-relations/regulations/14-00/
http://www.mass.gov/lwd/labor-relations/regulations/14-00/
http://www.mass.gov/lwd/docs/dlr/greenbook/24-mlc-76.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/26-mlc-183.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/26-mlc-183.pdf
http://www.mass.gov/lwd/labor-relations/regulations/14-00/
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter150E/Section4
http://www.mass.gov/lwd/labor-relations/regulations/14-00/

4. Bars to Processing Petition
a. Certification Bar

Except for good cause shown, the DLR does not process a petition for an
election in any bargaining unit represented by a certified bargaining
representative when the DLR has issued a certification of representative
within the preceding 12 months.?2”® The certification year begins on the
date of initial certification.?’*

The principle purpose of the one-year certification bar is to insulate a
newly-certified union from the disruptive pressure of outside organizing or
petitions for decertification, giving the certified union time to establish a
new bargaining relationship with the employer.?’”> In cases applying the
certification year bar, the DLR balances the right of the newly-certified
bargaining representative to a reasonable period of good faith negotiations,
with the right of employees to freely choose their representative.?’®

b. Contract Bar
1) Open Period

The contract bar doctrine prohibits the DLR from entertaining an
election petition if a valid collective bargaining agreement is in effect,

except for good cause, unless the petition is filed duringt he fAopen
periodo of no more than 180 days and

the expiration date of the collective bargaining agreement.?’” The
purpose of the contract bar rule is to establish and promote the stability
of labor relations and to avoid instability of labor agreements.?’8

The following are guidelines regarding the open period:

1 A successor contract that is negotiated and ratified prior to the open
period for filing petitions under the existing valid collective
bargaining agreement does not operate as a bar to a petition that is
timely filed under the existing contract.?”

213 456 CMR 14.06(4).

274 Springfield Housing Authority, 37 MLC 106 (2010).

275 Commonwealth of Massachusetts, 19 MLC 1069 (1992).

276 Springfield School Committee, 27 MLC 20 (2000).

217456 CMR 14.06(1)(a). For petitions filed under Chapter 150A, the open period is no
more than 90 days and no |l ess than @&0Odsodays
Bus Lines, 4 MLC 1630 (1977).

278 City of Springfield, 35 MLC 56 (2008).

219 City of Springfield, 35 MLC 56 (2008).

A Guide to the Massachusetts Public Employee Collective Bargainiri$yd/2047) 130



http://www.mass.gov/lwd/labor-relations/regulations/14-00/
http://www.mass.gov/lwd/docs/dlr/greenbook/37-mlc-106.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/19-mlc-1069.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/27-mlc-20.pdf
http://www.mass.gov/lwd/labor-relations/regulations/14-00/
http://www.mass.gov/lwd/docs/dlr/greenbook/4-mlc-1630.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/35-mlc-56.pdf
http://www.mass.gov/lwd/docs/dlr/greenbook/35-mlc-56.pdf

T A petition must actually be receiyv
180-t0-150 day open period.?®° A petition filed on the 150th day is
considered timely.?8!

1 Petitions filed during the open period may be amended after the end
of the open period if the amendment does not claim a unit larger or
substantially different from the unit originally sought.?8?

1 The petition is not considered filed until it is accompanied by an
adequate showing of interest.?®

1 Generally, the DLR allows a petitioner to amend its petition to
correct any defects, but such amendments do not enlarge the open
period for contract bar purposes.?*

A CAS petition that was filed at a time when no contract was in effect is
not barred by the subsequent execution of a collective bargaining
agreement that retroactively covers the time period when the petition
was filed.?8> The DLR entertains a CAS petition filed outside of the 180-
to-150 day open period when it seeks to alter the composition or scope
of an existing unit by adding or deleting job classifications that have
been created or whose duties have been substantially changed since
the effective date of the collective bargaining agreement.?6

2) Complete and Final Agreement

For a collective bargaining agreement to bar the processing of a
petition, the evidence must establish the existence of a complete and
final agreement signed by all parties prior to the filing date of a rival
petition.?8” Specifically:

1 To be complete, an agreement must contain substantial terms and
conditions of employment and may not be conditioned upon further
negotiations.28

280 City of Boston, 35 MLC 53 (2008); City of Springfield, 1 MLC 1446 (1975).

281 Town of North Reading, 5 MLC 1209 (1978).

282 Commonwealth of Massachusetts (Unit 4), SCR-2100 (1977) (unpublished).

283 Chief Administrative Justice of the Trial Court, 6 MLC 1195 (1979).

284 Commonwealth of Massachusetts (Trial Court), 10 MLC 1162 (1983).

285 Massachusetts Organization of State Engineers and Scientists, 19 MLC 1778 (1993).
286 456 CMR 14.06(1)(b).

287 City of Boston, 35 MLC 53 (2008).

28 |d.; Cf. Town of Burlington, 14 MLC 1632 (1988) (side letter negotiations that were
tangential, rather than integral, to the main contract need not necessarily have been
completed for a contract to be a bar).
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3)

4)

5)

1 If an agreement is contingent upon ratification, it must be ratified
before the rival petition is filed for the DLR to determine that the
agreement is final.®°

1 Informal memoranda may suffice to show the contractual terms, so
long as the evidence establishes the existence of a complete and
final agreement to which all parties have acquiesced by their written
signatures or initials.?®

1 A contract need not have been funded by the legislative body in
order to constitute a bar.?*

Appropriate Unit

A contract must cover an appropriate unit in order to serve as a bar to
a petition. However, the DLR does not test the appropriateness of the
unit by the same community of interest standards it considers initially to
determine an appropriate bargaining unit.2%?

If the petition seeks an appropriate unit, the DLR does not dismiss it
merely because some of the petitioned-for employees also share a
community of interest with other employees (not petitioned-for) who are
covered by an existing contract.?%

Contract Filing

A copy of any executed written collective bargaining agreement or
Memorandum of Agreement (MOA) must be electronically filed with the
DLR within 30 days of its execution by the employer, exclusive
bargaining representatives or any other person. The copy of any MOA
must include an electronic copy of the agreement it amends. For more
information about contract filing, please see 456 CMR 12.12 (7).

Good Cause Exception

The DLROs application of the c?%
Exceptions to the contract bar rule are rarely found and generally
require evidence of substantial disruption in bargaining relationships
and threats to labor stability.?®®

289 1d.; Commonwealth of Massachusetts, 7 MLC 1825 (1981).

290 City of Boston, 36 MLC 194 (2010).

291 Bristol County Sheriff, 37 MLC 132 (2010).

292 Boston Water and Sewer Commission, 6 MLC 1601 (1979).

293 University of Massachusetts Medical Center, 12 MLC 1643 (1986).

294 Chief Justice of the Administration and Management of the Trial Court, 29 MLC 10

(2002).

295 Town of Saugus, 28 MLC 80, 83 (2001).
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A party may waive the contract bar doctrine, and the DLR decides
whether to apply it or waive it depending on the facts of each case with
a view toward fairness for the parties and the stability of bargaining
agreements.?%

The contract bar will not apply unless the parties have complied with
the DLR rules requiring that they file an electronic copy of the contract
with the DLR and the employee organization has properly filed its
Forms 1 and 2. For more information on Employee Organization
Information Reports (Form 1) and Employee Organization Financial
Reports (Form 2), see 456 CMR 16.05 (1), 456 CMR 16.05 (2) and 456
CMR 14.06 (1)(c).

There is a good cause exception that allows the incumbent employee
organization and/or the employer, after notification by DLR, 30 days to
cure the failure to comply with these requirements. 456 CMR 14.06

(1)(e).

6) Three-Year Limit

No collective bargaining agreement may operate as a bar to a petition
for a period of more than three years.?®” The three-year limit serves
both to protect a public employer and the incumbent employee
organization from too-frequent challenges and to preserve the
opportunity for employees to re-examine their choice of bargaining
representative at least every three years.?® The following are
guidelines in considering the three year limitation:

1 A successor contract that is negotiated and ratified prior to the open
period under the existing valid collective bargaining agreement does
not bar a petition that is timely filed under the existing contract.?®

2% Easton School Committee, 2 MLC 1111 (1975); Compare Chief Administrative Justice
of the Trial Court, 6 MLC 1195 (1979) (the initiation of reorganization during the
certification year did not lead to such a massive frustration of the collective bargaining
processes that would justify waiver of the usual contract bar rules) with Chief Justice of
the Administration and Management of the Trial Court, 29 MLC 10 (2002) (good cause to
waive the contract bar rule where a different party had previously filed a CAS petition over
the same position, and that petition was pending during the term of the contracts affected
by resolution of the unit placement issue).

297 456 CMR 14.06(1); City of Springfield, 35 MLC 56 (2008) (if a valid contract exceeds
a fixed term of three years, the DLR treats that contract as one that is fixed for a term of
three years).

298 City of Springfield, 35 MLC 56 (2008).
299 Id.
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1 An incumbent employee organization's expressed desire to
negotiate changes and revisions in the existing contract, which is
received by the employer immediately preceding the automatic
renewal date provided for in the contract, prevents that contract's
renewal for contract bar purposes.3®

1 An expired contract does not bar a representation petition even
though the parties agree to continue its terms during negotiations.3

c. Withdrawal/Disclaimer Bar
For information regarding the Withdrawal/Disclaimer Bar, please see 456

CMR 14.06(2) and Section 11(B)(1)(d)(2). There is no case law that further
clarifies this regulation.

d. Election Year Bar

For information regarding the Election Year Bar, please see 456 CMR
14.06(3) and Section 11(B)(1)(d)(2).

e. Recognition Year Bar

The DLR does not process a petition for an election in any bargaining unit
where a recognition agreement that complies with the requirements set
forth in 456 CMR 14.06(5) has been executed in the preceding 12-month
period, except for good cause shown.30?

Because the recognition year bar rule places some limitations on employee
free choice, there must be some evidence that the employer has
recognized the employee organization as the exclusive representative of
an appropriate bargaining unit of employees.?%® Specifically, the DLR
requires that the employer:

1 Have a good faith belief that the employee organization has been
designated as the freely chosen representative of a majority of the
employees in an appropriate bargaining unit;

300 Town of Agawam, 31 MLC 61 (2004); City of Somerville, 1 MLC 1312 (1975).
301 University of Massachusetts, Boston, 2 MLC 1001 (1975).

302 456 CMR 14.06(5).

38FEranklin Count y6MICda5(F0I0ps Of fi ce
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1 Conspicuously post a notice on bulletin boards where notices to
employees are normally posted for a period of at least 20 consecutive
days advising all persons that it intends to grant such exclusive
recognition without an election to a named employee organization in a
specified bargaining unit. If the employer usually communicates to its
employees by intranet or email, the employer should forward a copy of
the notice to all affected employees using those methods;

1 Not extend recognition to an employee organization if another
employee organization has within the 20-day period notified the
employer of a claim to represent such employees and has prior to or
within the 20-day period filed a valid petition for certification that is
pending before the DLR; and

1 Set forth in writing the recognition and a description of the bargaining
unit, which isto be signedandd at ed by the empl oyer o
and the employee organizationbs repr

The employee organization also must be in compliance with the applicable
filing requirements set forth in Sections 13 and 14 of the Law and the
employer must verify compliance with the DLR.3%4

Once the employer and union have negotiated and executed a recognition
agreement, a copy of that agreement must be filed with the DLR no later
than seven days after its execution.

If a petition is filed challenging the recognition bar because of a failure to
comply with these requirements, the Department will notify the voluntarily
recognized employee organization and the employer of the pending
petition and of the non-compliance. The employer will have a period of no
more than 30 days to cure this failure to comply. If the employer cures its
failure to comply within the 30 period, the recognition bar will then attach
as if there had been compliance.

There is a good cause exception to the above requirements.30°

f. Blocking Charges
Any party to a representation petition may file a motion requesting that a
pending prohibited practice charge block the conduct of an

election.3%® The moving party must show:

1 The conduct alleged in the prohibited practice charge has occurred;

304 456 CMR 14.06(5).
305 |

306 456 CMR 15. 11.
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The alleged conduct violates the Law; and

The alleged conduct may interfere with the conduct of a valid
election.307

In determining whether a prohibited practice charge should block an
election, the DLR considers the following factors:

The character and scope of the charge and its tendency to impair the
employees' free choice;

The size of the working force and the number of employees involved in
the events on which the charge is based;

The entitlement and interest of the employees in an expeditious
expression of their preference for representation;

The relationship of the charging parties to the labor organizations
involved in the representation case;

The showing of interest, if any, presented in the representation case by
the charging party; and

The timing of the charge.3%®

If the DLR decides that a prohibited practice charge blocks a
representation petition, the following occurs:

The pending representation petition is "inactive" until resolution of the
underlying prohibited practice complaint.

While inactive, the petition is not considered to raise a question
concerning representation and does not bar the employer and the
incumbent union from fulfilling their statutory obligation to bargain in
good faith.

If the prohibited practice complaint is dismissed or withdrawn without
issuance of a remedial bargaining order or settlement agreement
requiring bargaining, the petitioner may file a motion requesting that the
representation petition be reactivated.

307 New England Police Benevolent Association, 37 MLC 27 (2010).

308 |q
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1 If the prohibited practice complaint results in issuance of a remedial
order or settlement agreement that requires the employer to bargain
with the incumbent, the petition is dismissed.3%°

5. Elections: Procedures, Challenges, and Objections
a. Type of Election

The DLR directs that a secret ballot election take place either in person or
by mail.30

b. Eligibility to Vote

An employee who has a reasonable expectation of continued employment
on the eligibility <cutoff date speci
election and on the date of the election is eligible to vote.3!!

To determine whether an employee is a regular employee and eligible to
vote, the CERB examinest he empl oyeebds work histo
preceding the eligibility date.3'?

c. Challenges to Eligibility List

Any party may challenge, for good cause, the eligibility of any person to
vote in the election. The following guidelines apply:

1 The DLR impounds the ballots of the challenged voters.

1 If the number of challenged ballots is sufficient to determine the
outcome of the election, then within seven days after the tally of ballots
has been furnished, each party must file a short statement of its position
concerning the eligibility of each challenged voter. Such statement
shall include a recitation of the facts alleged by the party to be
determinative of the challenged voter's eligibility.

1 The DLR may require the parties to submit further evidence or
argument, in order to determine whether a hearing is warranted.3!3

309 |d

310 456 CMR 14.12.

311 Town of Tisbury, 6 MLC 1673 (1979); Franklin Institute of Boston, 12 MLC 1568 (1986)
(employee on approved medical leave with an expectation of reemployment is eligible to
vote).

312 Town of Sturbridge, 29 MLC 156 (2003); Town of Millville, 11 MLC 1641 (1985).

313 456 CMR 14.12(2).
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d. Objections to the Conduct of an Election

Within seven days after the DLR furnishes the tally of the ballots, any party
to an election may file objections to the conduct of the election or to conduct
affecting the result of the election.®'* A party cannot avoid the seven day
time limit by amending previously filed objections more than seven days
after the tally of ballots to add allegations that could have been timely
raised.3'>  Absent extraordinary circumstances, a party may not
subsequently raise objections in a collateral proceeding at the DLR.36

Upon receipt of a part gthesfollaving stepst i
1 Determines if any of the objections merit further proceedings.

1 Dismisses some or all of the objections if there is not probable cause to
believe either that the alleged conduct occurred, or that the alleged
conduct materially interfered with the conduct of the election or election
results.3t’

1 If the DLR does find probable cause, conducts further investigation
and/or hearing as appropriate.3*®

The following are specific examples of election objections:
1) Misrepresentation

1 The DLR does not set aside an election on the ground of
misrepresentation unless a party has substantially misrepresented
a highly material fact, the truth of which lies within the special
knowledge of the party making the misrepresentation.3*®

1 Even if there is misrepresentation, the DLR does not set aside an
election if it finds that the voters have independent knowledge with
which to evaluate the misrepresentation, or if there was no
substantial impact on the election.3?°

314 456 CMR 14.12(3).

315 Commonwealth of Massachusetts, 16 MLC 1293 (1989).
316 | abor Relations Commission v. The Clover Leaf Corporation, 372 Mass. 73 (1977).
317456 CMR 14.12(3).

318 |d

319 Quincy School Committee, 20 MLC 1306 (1993).

320 |d
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1 The DLR overturns an election because of misrepresentation if
either the timing or nature of the statement precludes an effective
response by another party, and the statement is likely to have
interfered with the outcome of the election.3?!

2) Access to Campaign Literature; No Solicitation/Distribution Rules

1 Employees have the right to distribute union literature and the right
to observe and read that material.3?2

1 Although an employer may promulgate rules regulating the
distribution of union literature, the rules must be neutral and non-
discriminatory so that employee access to union information is not
improperly restricted.3%3

1 Although employers are not required to grant union access to the
empl oyerés premises for union
empl oyer 6s deisevadateddd deterroiree aveether the
empl oyero6s policy unduly restr
thereby interfered with the election.3?*

3) Circumstances Surrounding the Conduct of the Election

1 DLR does not permit campaigning in the polling areas.®?®> However,
the presence of non-observers at an election site is objectionable
only when there is evidence that their conduct could have affected
the employ®#eso6 votes.

1 The DLR dismisses objections where there is no substantial
evidence of sustained conversation and campaigning with
prospective voters in the polling area.3?’

4) Eligibility List Inaccuracies

1 An inaccurate voter eligibility list may constitute cause for setting
aside an election.3?8

321 Commonwealth of Massachusetts, 22 MLC 1569 (1996).

322 Salem School Committee, 35 MLC 225 (2009).

323 Id.

324 Hampshire Educational Collaborative, 36 _MLC 25 (2009); Commonwealth of
Massachusetts (Unit 7), 9 MLC 1842 (1983).

325 City of Boston, 2 MLC 1275 (1976).

326 \Vinfen Corp., 11 MLC 1484 (1985).

327 City of Methuen, 35 MLC 295 (2009).

328 Compare City of Springfield, 24 MLC 109 (1998) (DLR finds that 12% error rate in
votersdé addresses is not so substanti al
of bad faith) with City of Springfield, 14 MLC 1010 (1987) (DLR set aside election where
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1 The DLR examines the potential harm to employees, and not the
prejudice to competing unions.3?°

5) Altered/Reproduced Ballots

1 The DLR may sustain objections to an election that was preceded
by the distribution of an altered ballot that could have suggested to
voters that the DLR endorsed one ballot choice in preference to
another.330

1 On a case-by-case basis, the DLR examines whether the
reproduced ballot could have reasonably misled employees to
believe that the DLR favored a particular election choice.33!

6. Affiliations

An employer is required to bargain with a union that has affiliated or
disaffiliated with another organization when the following conditions are met:

a. Continuity

The affiliation or disaffiliation does not significantly disrupt the existing
bargaining relationship. The DLR examines whether changes have
occurred in the rights and obligati onsg
membership, and in the relationships between the bargaining agent, its
affiliates, and the employer.332

b. Due Process

The affiliation was undertaken with safeguards to ensure that the
employees freely chose to affiliate or disaffiliate. In so determining, the
DLR considers the procedures the union used, such as proper notice to
all bargaining unit members, ample time for discussion, an orderly
balloting process, and reasonable precautions taken to ensure the
secrecy of the ballot.333

14% of eligible votersd names were omitted f
serious than incorrect addresses).

329 City of Springfield, 24 MLC 109 (1998).

330 Town of Barnstable, 15 MLC 1069 (1988); Commonwealth of Massachusetts (Unit 7),

10 MLC 1053 (1983).

331 Town of Barnstable, 15 MLC 1069; Boston Water and Sewer Commission, 13 MLC

1071 (1986).

332 Belmont School Committee, 9 MLC 1343 (1982); See also Town of Randolph, 33 MLC

143 (2007) (CERB considers same factors in determining that change in affiliation does

not constitute good cause to waive the contract bar rule in representation case).
333 Id.
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F. Prohibited Practices
1. Employer Prohibited Practices
a. Section 10(a)(1)
1) In General

Generally, Section 10(a)(1) violations are most commonly found as
derivative violations of other Section 10(a) violations because violations
of other subsections of the Law also interfere with, restrain and coerce
employees in the exercise of their rights under the Law. However,
independent of other subsections, an employer violates Section
10(a)(1) of the Law when it engages in conduct that may reasonably be
said to tend to interfere with, restrain, or coerce employees in the free
exercise of their rights under Section 2 of the Law.334

The focus of an independent Section 10(a)(1) violation analysis is the

effect of the employerds conduct on
their Section 2 rights.®3® In analyzing a case:
1 The CERB does not consider the motivation behind the conduct.336
1 The CERB does not consider whether the coercion succeeded or
failed.33"
1T The CERBconsiders the objective i mpa
conduct would have on a reasonable employee under the
circumstances.338
T The subjective i mpact of t he em
determinative.33°
334 Town of Bolton, 32 MLC 13 (2005).
335 Id.
336 Town of Chelmsford, 8 MLC 1913 (1982),af f 6d sub nom. Twbhabor of C

Relations Commission, 15 Mass. App. Ct. 1107 (1983).

337 Groton-Dunstable Regional School Committee, 15 MLC 1551 (1989).
338 Quincy School Committee, 27 MLC 83 (2000).

339 City of Fitchburg, 22 MLC 1286 (1995).
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Expressions of anger, criticism or r

protected activities have been recognized to constitute interference,
restraint and/or coercion of employees.3*° Even without a direct threat
of adverse consequences, the CERB has found a violation when an

empl oyer makes di sparaging remar ks alb«

protected activities.3**  However, the prohibition against making
statements that would tend to interfere with employees in the exercise
of their rights underthe Lawdoes not | mpose a
restricts employers from publicly expressing their opinion about matters
of public opinion.34?

Examples of independent Section 10(a)(1) violations include:

1 Admonishment of an employee for choosing not to discuss the
merits of a grievance with the employer or tell the employer before
moving it to Level 3 of the grievance procedure.343

1 Administrative inquiry coupled with threatening remarks.34

1 Announcement of intent to promulgate a restrictive policy aimed at
union communications.34°

1 Application of a different manner and method of interrogation for
union president.346

1 Coercive interrogation regarding union activities.34’

9 Criticism of an employee for alleged misconduct in the course of
engaging in protected activity where the employee is innocent.348

1 Demeaning and disparaging remarks.34°

340 Groton-Dunstable Regional School Committee, 15 MLC 1551 (1989).
341 Athol-Royalston School Committee, 26 MLC 55 (1999).

342 City of Lowell, 29 MLC 30 (2002).

343 Groton-Dunstable Regional School Committee, 15 MLC 1551 (1989).
344 City of Lawrence, 15 MLC 1162 (1988).

345 Board of Regents, 14 MLC 1397 (1987).

346 City of Boston, 21 MLC 1154 (1994).

347 Lawrence School Committee, 33 MLC 90 (2006); Plymouth County House of
Correction, 4 MLC 1555 (1977).

348 Board of Regents, 13 MLC 1697 (1987).

349 Boston School Committee, 39 MLC 366 (2013).
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1T Direct and indirect statements indilc
to have bargaining unit members arrested for publicly airing their
views about collective bargaining matters.3%°

1 Implementation of a discriminatory rule.3!

1 Non-explicit threats where the language used can be reasonably
construed as threatening.3%?

1 Overbroad directive to bargaining unit members regarding
performance of duties that employer issued in response to teachers
work-to-rule action.3%3

T Removal of wunion |iterature posted]|o
based solely upon the content of the literature.3>*

9 Surveillance of union activities.3>°

1 Threat of layoffs if grievances or prohibited practice charges are
filed.356

1 Threat of suspension for bringing union representation to
meeting.3%’

1 Threats regarding a grievance, even though employees continued
to file grievances after the threat.3%®

1 Threat to lower budget appropriations and implement layoffs if the
unionf ai l ed to support the budget comm
an increase in a dep¥rtmentos appraop

The following are examples of employer conduct that did not violate
Section 10(a)(1):

9 Critical expression of opinion without anger either in tone or
language that did not demean employees.3%°

350 Salem School Committee, 35 MLC 199 (2009).

351 Id.

352 Board of Regents, 14 MLC 1397 (1987).

353 Lenox School Committee, 7 MLC 1761 (1980).

354 Board of Regents, 14 MLC 1397 (1987).

355 Plymouth County House of Correction, 4 MLC 1555 (1977).
356 Town of Chelmsford, 8 MLC 1913 (1982).

357 City of Peabody, 25 MLC 191 (1999).

358 Bristol County House of Correction, 6 MLC 1582 (1979).
359 Town of Tewksbury, 19 MLC 1808 (1993).

360 Town of Winchester, 19 MLC 1591 (1992).
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1 Letter criticizing police officers for conduct following a sexual
harassment incident referred to matters outside or beyond the
protection of the Law.361

1 Letter does not disparage, ridicule, or criticize the union or
empl oyeeso6 exercis® of protected ri

1 Providing compensation for employer witnesses at a CERB
proceeding but not union witnesses.363

T Statement about Aswi mming with pira
the entire conver s atoyeesrfrom exdarckingn ot f
their Section 2 rights.364

2) Weingarten

A public employer that denies an employee the right to union
representation at an investigatory interview that the employee
reasonably believes will result in discipline interferes with the

empl oyeebs Section 2 rights, in Vvio
Law.3%5 In determining whether an employer has unlawfully denied

union representation to an employee during an investigatory interview,

the CERB has been guided by the general principles set forth in NLRB

v. Weingarten, 420 U.S. 251 (1975).366

Investigatory Interview

T A meeting is investigatory in natur

investigate the conduct of an employee and the interview is
convened to elicit information from the employee or to support a
further decision to impose discipline.3¢’

T I f the employerds sole purpose of
employee of, or to impose previously determined discipline and no
investigation is involved, then the employee does not have a right to
union representation.368

361 City of Lowell, 29 MLC 30 (2002).

362 Town of Bolton, 32 MLC 13 (2005).

363 Board of Regents, 11 MLC 1532 (1985).

364 Commonwealth of Massachusetts, 28 MLC 250 (2002).

365 Town of Hudson, 29 MLC 52 (2002), a f fub dom. Town of Hudson v. Labor Relations
Commission, 69 Mass. App. Ct. 549 (2007).

%suffolk County Sh28mLCR253§2002Depar t ment

367 Commonwealth of Massachusetts, 26 MLC 139 (2000).
368 Id.
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1 The test for whether an employee reasonably believes that an
investigation will result in discipline is whether a reasonable person
in the employeeds situation woul d h
would follow.36°

Request for Representation

1 The right to union representation arises when the employee
reasonably believes that the investigation will result in discipline,
and the employee makes a valid request for union representation.37°

1 Nothing in the Law requires that an employee use certain specific
words to invoke Weingarten rights; the determination must be
contextual and fact-specific.3"1

Uni on Representativeds Rol e

1 If an employee invokes his or her right to have a union
representative present at an investigatory interview, the
representativeds role is to fAclari
and to otherwise assist an employe
inarticulate to relate accurately the incident being investigated, or
too ignorant to raise extenuatingf a c t3¢r s . 0o

1 In examining the role of a union representative during the course of
an investigatory interview and the extent to which an employer may
lawfully regulate that role, the CERB balances the right of an
employer to investigate alleged employee misconduct and the right
of an employee to union assistance.3"3

T The wultimate i1Issue is whether an
interfered with, restrained or coerced an employee in the exercise
of rights guaranteed under Section 2 of the Law.37*

369 Commonwealth of Massachusetts, 8 MLC 1287 (1981).

370 Town of Hudson, 29 MLC 52 (2002), a f &ub dom. Town of Hudson v. Labor Relations
Commission, 69 Mass. App. Ct. 549 (2007).

SMsuffolk County Sh3eMLCf143@2012Depart ment

372 Commonwealth of Massachusetts, 9 MLC 1567 (1983).

373 Commonwealth of Massachusetts, 21 MLC 1198 (1994)af f 6d sub nom. Mas
Correction Officers Federated Union v. Labor Relations Commission, 424 Mass. 191

(1997).
374 Id.
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